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Preface

The Balkan Human Rights Network (BHRN) embarked on preparing and
publishing a regional report on human rights in the latter half of 2005. The result
of this joint endeavour lies before you after ten months.

The eight texts on human rights in legislation and practice were prepared by
BHRN regional partners — Albanian Helsinki Committee, Children's Human Rights
Centre of Albania, Human Rights Centre of the University in Sarajevo from Bosnia
and Herzegovina, Bulgarian Gender Research Foundation, Croatian Helsinki Com-
mittee for Human Rights, Council for the Defense of Human Rights and Freedoms
from Kosovo, Helsinki Committee for Human Rights of the Republic of Macedonia,
Human Rights Action from Montenegro, Belgrade Centre for Human Rights and
Child Rights Centre from Serbia.

The authors of the individual reports and Report editors succeeded in partly
conforming their methodological approaches to the analysis of human rights in their
respective states. Although nearly all the states (apart from Albania and Bulgaria)
once shared the same legal system, the fifteen years that have passed since, the
various social and political circumstances and development of law resulted in
considerable differences in terms of the quality of legal regulation and especially of
the state of human rights in practice. The authors and the organisations they work
for had decisive influence on the content of their country reports.

Each national report deals with the legislation of human rights and their
practical implementation and the protection of human rights. All reports open with
a general assessment of the social and political circumstances in each state, thus
setting a general framework of conditions for guaranteeing and enjoying human
rights and increasing the readers' understanding of the atmosphere in the specific
societies the reports refer to.

The Reports in Part II provide an analysis and detailed assessments of the
legal provisions regarding human rights. The national legislation in this area is
compared with the most relevant ratified international legal instruments, above all
the European Convention on Human Rights and Fundamental Freedoms.

Part of each individual report focuses on the quality of enjoyment of human
rights and lists the most relevant instances of human rights violations in the
individual country. Like in their analyses of the legislation, the authors opted for
devoting most attention to the human rights they found to have been the most
jeopardised or violated in 2005.

The table at the end of the Report lists the international treaties and other
international human rights instruments ratified by Albania, Bosnia and Herzegovina,
Bulgaria, Croatia, Kosovo, Macedonia, Montenegro and Serbia.
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Introduction

The readers of this Report will note specific regularities in terms of the state
of human rights in the region, which are corroborated by the attention devoted to
individual rights. Notwithstanding the above-mentioned differences between the
states, specific general (and, of course, generalised) conclusions can be drawn.

All states face problems arising from the lack of comprehensive incorporation
of human rights guarantees enshrined in ratified international documents in their
national legal systems. The states in the region accepted and ratified all relevant
international human rights treaties either by succeeding the legal obligations of the
former states or by again accessing international treaties and organisations. Unfor-
tunately, these commendable political moves were not always followed by compre-
hensive and sincere willingness to consistently incorporate the provisions of the
treaties in national laws and implement them in everyday practice.

The authors of the national reports address most of their criticism at the
inefficient protection of the right to a fair trial, violations of the prohibition of
torture, inhuman or degrading treatment or punishment, disrespect for the right to
peaceful enjoyment of property, relatively frequent violations of the prohibition of
discrimination and the poor state of economic and social rights.

Albania. — Albania's report focuses on the analysis of political rights, the right
to a fair trial, treatment of persons deprived of liberty, freedom of expression and
the status of media, rights of minorities, child and women's rights, and trafficking
in humans. The legal and constitutional guarantees of the majority of rights are
mostly in accord with recognised international standards. The authors, however, note
shortcomings in regulations on the right to a fair trial and treatment of persons
deprived of liberty (right to defence), media rights (lack of regulations on digital
electronic media), freedom of religion (lack of separate state agreements with
specific religious communities). Definition of torture in Albanian legislation is
defective and not in conformity with Committee against Torture recommendations.
Greatest problems are encountered in implementation of laws. The state also lacks
strategies and policies on specific areas, that could help improve the status of
women and prevent violations of their rights. The fight against human trafficking
calls for greater state allocations, especially for witness and victim protection
programmes. The authors in general recommend to Albanian state bodies to improve
co-operation with national NGOs and international institutions.

Bosnia and Herzegovina. — Bosnia and Herzegovina (BiH) has a specific
political order and special rules on the division of powers between its entities.
Guarantees of human rights are incorporated in its system via explicit and direct
Dayton Peace Accords provisions on the applicability of international instruments.
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The BiH report focuses on problems, lacunae and substandard practice in prohibition
of discrimination (especially in the realisation of civil and political rights), the right
to a fair trial (primarily, inefficient courts and long trials) and the realisation of
economic and social rights. Bosnia and Herzegovina, its entities and other levels of
authority are unable to ensure the respect of economic and social rights of all
citizens, especially due to the unstable political environment, poor economic system,
inefficient legal protection and general impoverishment in BiH.

Bulgaria. — Bulgaria invested considerable efforts in improving the state of
human rights in 2005, inter alia, with the aim of fulfilling EU accession criteria.
There are, however, still serious shortcomings in its human rights legislation and
practice. The police frequently resort to force and firearms, the living conditions in
some jails and detention units are inhuman, full integration of minority groups and
persons with disabilities has not been achieved yet. Problems in implementing the
judicial reform, widespread corruption and the devastating effects of organised
crime still plague Bulgaria. The report focuses on the right to life, prohibition of
torture (conditions in detention facilities), right to liberty and security of person,
judicial independence, the right to a fair trial and social rights. Right to asylum,
rights of migrants and women's rights are analysed in great detail. Different forms
of violence against women or violations of their rights, such as domestic violence
and human trafficking, are relatively frequent. Although it ratified several interna-
tional instruments and amended a number of laws (including the Penal Code),
Bulgaria is yet to establish efficient legal and other mechanisms to prevent and
punish such acts.

Croatia. — NGOs in Croatia have in 2005 received more civil complaints of
alleged human rights violations than in the preceding years. The substandard prison
conditions, inefficient courts and restrictions of the rights regarding compulsory
health insurance contributed to the deterioration of the state of human rights in
Croatia. Abolition or restriction of specific social rights is a problem in itself. The
2005 local elections proved the legal regulation of political rights is insufficiently
precise and that political institutions have problems in operating. Namely, the
political bargaining with won seats that ensued after the local elections resulted in
crises in several municipalities, where forming of local governments took several
months. The fact that over 50 ethnically motivated incidents were recorded in 2005
also gives rise to concern. Improvement was recorded with respect to enjoyment of
pension insurance rights (payments of part of the post—1995 debt to pensioners).
Moreover, Croatia has achieved full cooperation with the ICTY in 2005.

Kosovo. — Kosovo's special status arises from its undefined status and legacy
of the past. These reasons strongly imbibe the political, legal, economic and media
atmosphere of Kosovo today. In addition, the presence of international political
institutions and military troops also affects the circumstances in Kosovo. The years
marked by conflicts have significantly undermined the prerequisites for the efficient
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protection and promotion of human rights. Notwithstanding the indisputable efforts
invested by international and local protagonists and some headway, the state of
human rights in Kosovo remains dissatisfactory. Authors of the Kosovo report
underline the inconsistency of the legal order, unclear division of powers, major
problems regarding the enjoyment of the right to a fair trial, liberty and security of
person, the right to peaceful enjoyment of property and political rights. Violations
of the right to an effective legal remedy come as a result of structural loopholes in
the Kosovo legal order and are one of the greatest obstacles to the efficient
protection of human rights.

Macedonia. — In 2005, the situation in Macedonia was still affected by the
2001 armed conflict. In general, politics still predominate over law in institutions
and the legal system, ethnic criteria still affect decision-making; reforms have halted
and international standards and recommendations to promote them are ignored;
poverty has been steadily increasing in the country. Widespread corruption is a
major obstacle to realising the principle of rule of law in Macedonia. The local
elections held in 2005 corroborated the major problems and significant irregularities
in the functioning of the electoral and political processes. Discrimination of Roma,
Albanians and women in the elections and the failure to provide illiterate, IDP and
disabled persons with the right to vote are especially concerning.

Serbia and Montenegro formally constituted the State Union of Serbia and
Montenegro in 2005. This status had to an extent affected the quality of the legal
regulation of human rights. However, the institutions and legal systems of the
former member-states had essentially operated separately within the Union.

Montenegro. — The Montenegrin report on human rights devotes the most
space to the lack of will to try and efficiently prosecute perpetrators of human rights
violations, long court proceedings, the inadequate training of judges and prosecutors,
frequent discrimination of Roma, women, single mothers, sexual minorities and
persons with disabilities. The authors note that prosecution of instigators of national,
ethnic, racial and religious hatred is inadequate, as is the investigation and prose-
cution of incidents of torture, especially those representing hate-crime. Montenegro
is also yet to address the unresolved crimes (assassinations of the chief editor of the
daily Dan and a senior Montenegrin police officer) and some other murders that
had disturbed the public. Lack of investigations of war crimes, which had occurred
in Montenegro, is a problem in itself. The enjoyment of economic and social rights
remained unfavourable in 2005 and the right to work was frequently violated also
by private employers.

Serbia. — Serbia failed to adopt a new Constitution although five years had
passed since the ouster of MiloSevi¢'s undemocratic regime. The absence of a
modern and comprehensive constitutional guarantee of human rights has rendered
their practical protection and application difficult as well. The year 2005 was
marked by stagnation and even a mild deterioration of the state of human rights in
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specific areas. Serbia suffered primarily from the chronic problems related to the
inefficiency of the judiciary, violations of the right to a fair trial, relatively frequent
cases of (police) brutality, discrimination and frequent resort to hate speech. The
several encouraging laws regulating economic and social rights adopted in 2005
have failed to essentially improve the quality of enjoyment of those rights. Serbia
in 2005 also failed to regulate the open issues of opening secret service files and
responsibility for violations of human rights (lustration or vetting). Headway was
made in some areas of criminal law (libel and defamation no longer warrant prison
sentences, the new provisions incriminate torture better). Relatively good laws on
the police and enforcement of criminal sanctions were also promulgated in 2005.
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HUMAN RIGHTS
IN THE REPUBLIC OF ALBANIA IN 2005

I INTRODUCTION

Political and social situation. — Albania is a parliamentary republic, a unitary
state, where the separation of powers as well as the decentralisation are the main
principles of state orgamsatlon Governance is based on free, equal, general and
periodic elections. The last elections took place on 3 July 3 2005 and the Democratic
Party and its allies won the majority in the Assembly after eight years in the
opposition. Albania is considered one of the poorest countries in Europe and remams
the country with the highest level of poverty in Eastern Europe. It ranks 72" o
of 177 countries in the 2005 Human Development Report, with a Human Develop—
ment Index value of 0.780. Officially, unemployment hovered at 14.4 percent in
2004, although it may be as high as 30 percent.

The country suffers from a high perceived level of corruption, as several
studies and reports indicate. Accordlng to the Transparency International 2005
annual survey, Albania ranked 126™ out of 159 countries with a CPI Score of
2. 4 a problem also highlighted in the EU Commission Progress Report for
2005.* The DP majority centred its election campaign on corruption which
undermines public confidence in state structures and is the main enemy of the
rule of law and develospment of the country. This is one of priorities of the
government's program.” Albania initialised the Stabilisation and Association
Agreement (SAA) with the European Union.® The country will have to keep up

—

Articles 1, 7 and 13 of the Constitution.

2  Human Development Index, 2005. See http://hdr.undp.org/statistics/data/country fact sheets/
cty fs ALB.html.

3 The 2005 Transparency International Corruption Perceptions Index. See http://www.infoplease.com/
ipa/A0781359.html.

4 EC, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005) 1421, [COM (2005) 561
final]. See http://europa.cu.int/comm/enlargement/report 2005/pdf/package/sec_1421 final en_pro-
gress_report_al.pdf.

5 Government programme 2005-2009, presented in the Assembly of the Republic of Albania, on 9
September 2005. See http://www .keshilliministrave.al/english/programi/default.asp.

6 Negotiations began on January 2003 and lasted until December 2005. The Agreement was officially

initialled in February 2006 and signed in June 2006.
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with the rhythm of reform needed for its development to achieve the required
standards.’

IT HUMAN RIGHTS IN LEGISLATION

This part of the report gives a summary of the Albanian legislation on human
rights and freedoms and provides information on the main constitutional principles, such
as that of equality, limitation of rights and freedoms, subjects enjoying such rights.

1. Constitutional Provisions on Human Rights

The Albanian Constitution® dedicates a separate chapter to human rights. These
rlghts are indivisible, inalienable, and inviolable and form the basis of the entire juridical
order.” The Constitution further clarifies that agencies with public authority shall during
the fulfilment of their duties respect the fundamental rights and freedoms and contribute
to their realisation. Rights and freedoms are enjoyed by Albanian citizens and foreig-
ners, as well stateless persons in the territory of the Republic of Albania. 10

The Constitution classifies the rights as 1. personal rights and freedoms, 2.
political rights and freedoms and 3. economic, social and cultural rights. It also
includes a specific chapter dealing with social objectives, which declares the goals
the Albanian state within its constitutional competencies and the means it possesses
and aims to be achieved.

1.1. International Agreements Ratified by Albania. — Ratified international
agreements on human rights are part of the national leglslatlon and have priority
over any national law that conflicts with their pr0V1510ns LA complete list of
ratified international conventions is given in Appendix. The European Convention
on Human Rights, ratified by law,' occupies a special place in the Constitution
compared to other ratified international treaties. It is the only convention specifically
mentioned in the text of the Constitution: Article 17 of the Constitution provides
that the limitations to human rights may not in any case “exceed the limitations
provided for in the European Convention on Human Rights”. Law 8137 that ratified
the ECHR in Article 5 recognises “the jurisdiction of the European Court on Human

7 The information reflects development in a period which is outside the one targeted by the Report
but is relevant to the Report.

8 Law No. 8137, dated 31 July 1996, “On Ratification of the ECHR,” published in the Official Journal
No. 20, dated 12 August 1996.

9 Article 15 of the Constitution.

10 Article 16 of the Constitution.

11 Articles 116 and 122 of the Constitution.

12 The Republic of Albania ratified the ECHR by Law No. 8137, dated 31 July 1996, published in
the Official Journal No. 20, dated 12 August 1996.
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Rights regarding the interpretation and application of the Convention.” The ECHR
is considered an integral part of the Albanian Constitution with regard to the
limitations of the human rights expressly guaranteed by the Constitution.!®> The
interpretation of the ECHR must be taken into account and respected by every
Albanian institution, courts included.

2. Right to Effective Remedy for Human Rights Violations

This part of the report provides a summary of the legal mechanisms adopted by
the country to protect human rights and freedoms. Such mechanisms are foreseen in
the Constitution and further elaborated in the legislation. Such mechanisms include
courts but administrative bodies as well, such as the People's Advocate. In addition, this
Part details the powers of the Constitutional Court in protecting human rights and
freedoms and reviews international jurisdiction mechanisms and how they can be used
to guarantee the protection of human rights and freedoms. The Constitution provides
for the judicial protection of the rights and freedoms envisaged by the Constitution. The
principle is envisaged in Article 42 of the Constitution, which guarantees both due
process for any infringement of rights and a fair and public judgment, within a
reasonable time and by an independent and unbiased court as determined by the law,
with the aim of protecting constitutional and legal human rights, freedoms and interests.
Thus, the Constitution provides for the judicial protection of human rights and freedoms.
In fact, Article 42 of the Constitution provides for the protection of not only rights and
freedoms guaranteed by the Constitution, but also extends protection to rights guaran-
teed by laws and even protection of interests of anyone who claims his or her interests
were endangered or violated.

2.1. Courts. — Courts hearing appeals to protect rights and freedoms include
the High Court, courts of appeal, first-instance courts and other special tribunals'*
such as courts for serious crimes.”> A few laws regulate the organisation and
functioning of these courts, such as the Law on Judicial Powers,16 Law on the High
Court,'” and separate laws regulating the work of special courts.'®

13 Anastasi A., E drejta kushtetuese [Constitutional Law], “Pegi” Publishing House, Tirana 2003.

14 Articles 135-147 of the Constitution.

15 Established by Law No. 9110, dated 24 July 2003, “on Organisation and Functioning of the Serious
Crimes Courts”, published in the Official Journal No. 78, dated 22 September 2003.

16 Law No. 8436, dated 28 December 1996 amended by Law No. 8546, dated 5 November 1999, Law
No. 8656, dated 31 July 2000, and Law No. 8811, dated 17 May 2001.

17 Regulated by Law No. 8588, dated 15 March 2000.

18 Several constitutional provisions apply to all the ordinary courts: the terms in office of judges may
not be restricted; their pay and benefits may not be reduced; their decisions are to be reasoned and
state bodies are obliged to execute them; no judge may be involved in any other state, political or
private activity; they have their own budget that they themselves propose and administer; they are
independent and subject only to the Constitution and the laws, and interference in their work entails
legal accountability; all their decisions are rendered in the name of the Republic and announced
publicly.
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2.2. Constitutional Court. — The Constitutional Court,'? is a special body that
provides for the final interpretation of the Constitution. This Court is not part of the
regular judicial system and is not seen as the highest instance national court protecting
human rights and freedoms. It is the final adjudicator of individuals' claims of violations
of their right to a due process of law upon exhaustion of all legal remedies.

2.3. Jurisdiction of International Courts. — The European Court on Human
Rights is the court Albanians can address when seeking remedies for violations or
infringements of their human rights and freedoms, an avenue Albania accepted by
ratifying the ECHR and its Protocols. Also, the country has accepted the jurisdiction
of the International Criminal Court,?% but not the compulsory jurisdiction of the
International Court of Justice.?!

2.4. Other Institutional Protection of Human Rights and Freedoms. — In
addition to court protection of human rights and freedoms, the Albanian Constitution
provides for other remedies as well. It specifically foresees a People's Advocate as
a defender of human rights and freedoms from infringements by the public admi-
nistration institutions. The government has anticipated establishing several govern-
mental institutions specifically to protect human rights or freedoms, which will be
addressed hereinafter.

2.5. The People's Advocate. — The 1998 Albanian Constitution provides for
the existence of the People's Advocate Office (Ombudsman) as an independent
institutional human rights protection, which is further regulated by law.?> The
People's Advocate is to defend the rights, freedoms and legitimate interests of
individuals from the public administration bodies' unlawful or improper actions or
failure to act.?3 It makes recommendations to public administration institutions with
respect to violations of human rights and freedoms and may file with the Constitu-
tional Court claims of unconstitutionality of normative acts it reviews in its daily
work.2* The People's Advocate has on several occasions exercised this right.?3

19 Aurticles 124-134 of the Constitution provide for establishment of specialised courts as decided by
the Assembly. Law No. 8577, dated 10 February 2000, “On the Organisation and Functioning of
the Constitutional Court of the Republic of Albania,” regulates in detail the organisation and
functioning of this court.

20 Albania signed the Rome Statute on 18 July 1998 and deposited its instruments of ratification of
the Rome Statute on 31 January 2003. See http://www.icc-cpi.int/asp/statesparties/country&id=
54.html.

21 See http://www.icj-cij.org/icjwww/ibasicdocuments/ibasictext/ibasicdeclarations.htm.

22 Law No. 8454, “on the People's Advocate,” dated 4 February 1999, was approved by the Assembly
to further regulate the organisation and functioning of this institution.

23 Article 60 of the Constitution.

24 Article 134 of the Constitution provides that the People's Advocate may file a claim with the
Constitutional Court only regarding issues related to its purview, i.e. cases related to its constituti-
onal function, which are the consequence of the actions or omissions to act by the public
administration implementing laws or other normative acts and violating human rights and freedoms,
which the People's Advocate has become aware of whilst reviewing claims, requests or notifications
filed with it. See Constitutional Court Decision No. 49, dated 31 July 2000.

25 The People's Advocate has filed a few claims with the Constitutional Court so far and the latter
has repealed as unconstitutional the normative acts questioned by the People's Advocate: see
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IIT INDIVIDUAL RIGHTS

Human rights and fundamental freedoms are guaranteed by the Albanian
Constitution and elaborated in detail by laws. State institutions generally try to
observe human rights, although there have been cases of violations. An overview
of the legislation and the situation with regard to several human rights and freedoms
is presented herein below.

1. Right to a Fair Trial and Treatment of Persons Deprived
of Liberty

1.1. Legislation. — The Constitution provides for the enjoyment of several
rights and even regulations in judicial or administrative proceedings. Article 31
envisages rights guaranteed in a criminal proceeding26 such as: the policeman at the
time of detention or arrest in flagranti, the prosecutor shall during the criminal
proceedings and the judge shall during the habeas corpus decision or judgment be
obliged to inform the person accused of the right to be protected, to have a defence
counsel’’ and the right to be provided with a free defence counsel if s/he cannot
afford an attorney. Also, the Constitution requires that every one has the right to a
fair and public trial within a reasonable time by an impartial court established by
law.?® A separate part of the Constitution is dedicated to the court system and
provides that judges are independent, that their terms in office cannot be limited or
salary and benefits lowered, that they apply the Constitution and the laws and that
their decisions shall be public.

Decision No 26, dated 24 April 2001 and Decision No. 4, dated 17 February 2003. In 2004, the
Court dismissed the motion deciding that the People's Advocate did not have the grounds to file it,
see Decision No. 2 of 3 February 2004. The People's Advocate together with civil society
representatives in the country in 2006 filed a motion for the review of the constitutionality of
Council of Ministers decisions to combat nepotism in public administration in general and specifi-
cally in tax and customs institutions; the motion is currently being reviewed by the Constitutional
Court.

26 Article 31 of the Constitution includes: the right to be notified immediately and in detail of the
charges against him or her, of his or her rights, and to be allowed to notify his or her family or
relatives; to have sufficient time and facilities to prepare his or her defence; to have the assistance
of a translator free of charge if s’/he does not speak or understand the Albanian language; to defend
himself or herself or with the assistance of a legal counsel of his or her own choice; to communicate
freely and privately with his or her legal counsel, and to be provided free defence if s/he cannot
afford a lawyer; to question witnesses who are present and to seek the appearance of witnesses,
experts and other persons who can clarify the facts.

27 There are certain legal problems as evidenced by criminal law experts as well. Thus, the right to
free defence is considered to be limited to a certain extent, as defence is always provided by the
prosecutor, the court and not chosen by the person accused. Also, the experts identify that this right
is not offered during the whole judicial process, including during the execution of the court
decisions.

28 Article 42 of the Constitution.
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The Albanian legislation in general incorporates elements of the right to a fair
trial. The Criminal and Civil Procedure Codes include rules ensuring procedural rights,
equality of arms, notification of charges in criminal cases, free assistance in interpreta-
tion or even legal assistance in criminal cases, impartiality of judgment, public hearings,
a few rules about reasonable time to deliver a judgment although no definite time is
included in the legislation in this regard, the right to appeal. Such principles are also
reflected in the Administrative Procedure Code, and the laws on the judicial system, on
the High Council of Justice, the Constitutional Court, and other legislation.2

The Constitution sets the dignity of a person, rights and freedoms as the basis
of the Albanian state.3 Also, it clearly mentions in Article 25 that no one shall be
subject to torture, cruel, inhuman and degrading treatment or punishment. Albania
ratified both the UN Convention against Torture and other Cruel, Inhuman and
Degrading Treatment or Punishment,3! and the European Convention for the Pre-
vention of Torture.3?

Both the right to a fair trial and the prohibition of cruel, inhuman, degrading
treatment or punishment, are elaborated in the Albanian legislation, based on the
mentioned constitutional provisions. The main law to be mentioned in this regard
is the Criminal Procedure Code which provides clear rules of procedure to be
followed in cases a person is stopped, arrested, detained, and found guilty.3> The
Criminal Code also includes several articles which incriminate torture or any other
degrading treatment or punishment,3* although such articles have been found not to
be in accordance with the definition of torture in the UN Convention against
Torture.>> The Law on the Bar adopted in 2003 provides for the observance of due
process, right to be protected by a defence counsel and to be offered free defence.3¢
In addition, there are specific laws such as the Law on the Rights and Treatment
of Prisoners3’ and subsidiary legislation such as the Ministry of Public Order

29 Such principles are reflected in other laws, such as the Labour Code, the Law on Civil Servants,
the Law on the Execution of Court Decisions.

30 Article 3 of the Constitution.

31 Approved by Law No. 7727, dated 30 June 1993, published in the Official Journal No. 9, dated
30 July 1993.

32 Approved by Law No. 8135, dated 31 July 1996, “On Adherence to the European Convention or
the Prevention of Torture and other Cruel, Inhuman and Degrading Treatment or Punishment”,
published in the Official Journal No. 20, dated 12 August 1996.

33 Examples of such regulations are articles on habeas corpus, on notification of one's right to be
assisted by a defence attorney, or to remain silent, or to notify the prosecutor once a person is
stopped or arrested; on the right to appeal every decision taken, and so on.

34 Articles 86 and 87 of the Criminal Code.

35 European Commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final]. See http://europa.eu.int/comm/enlargement/report 2005/pdf/packa-
ge/sec_1421 final en_progress report_al.pdf.

36 Law No. 9109, dated 17 July 2003 “on the Bar in the Republic of Albania,” published in the Official
Journal No. 66, dated 04 August 2003.

37 Law No. 8328, dated 16 April 1998, “On the Rights and Treatment of Persons Sentenced to
Imprisonment”, published in the Official Journal No. 11, dated 18 May 1998.
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Regulation on the Treatment of Detainees®® or the Regulation on The Organisation
and Operation of the Pre-Trial Detention System,3® that in general respect the
constitutional principles.*> However, the applicable 1999 Regulation of the Ministry
of Public Order on the treatment of detainees is not in accordance with the law and
violates the rights of persons deprived of their liberty although it in general reflects
the constitutional principles.*!

1.2. Practice. — Courts and especially the Constitutional Court*? have tried
to respect the due process elements, i.e. the right to a fair trial; in fact, the motions
on due process reviewed and decided on by the Constitutional Court have increased
over the years.*? Studies indicate that, although the legislation is in general all right,
several problems arise with regard to a fair trial and due process. Also, treatment
of prisoners needs to be improved These problems are generally related to the
implementation of the legislation. The judicial system is generally considered cor-
rupt and thus unable to ensure a fair trial and due process.** The EU Progress Report
for 2005 sets out that judicial independence should be ensured, and that enforcement
of judgments and transparency should be improved.*> All the elements mentioned
in this report are important segments of due process. In fact, the first case decided
by the ECtHR against Albania, Qufaj & Co.® regarded the enforcement of court
decisions, which is considered part of due process. Although the Council of Mini-
sters issued a decision in 2005 to enforce this ECtHR decision, there is no evidence
that the decision has been implemented.*’

Studies and reports indicate that there are problems in respecting due process
elements. The Albanian Helsinki Committee notes that the presumption of innocen-

38 Ministry of Public Order Regulation No. 1075, dated 15 September 1999 of the “on Treatment of
Detainees”.

39 Regulation No. 3750/2 dated 23 July 2003. Under Article 55 of this Regulation, “The same
regulation shall apply in the management of pre-trial detention facilities at police stations. Other
regulations on pre-trial detention system shall be null and void”.

40 Such legal acts include rights of prisoners to cultural activities, to develop their capabilities, to have
access to information regarding life outside the prison, to have decent living conditions, to submit
requests and complaints regarding the implementation of the law.

41 See Albanian Helsinki Committee Press Release of 14 April 2005.

42 The Constitutional Court's jurisprudence increasingly correctly reflects the ECtHR interpretation of
rights with regard to due process. In fact, one of the cases against Albania in the ECtHR, Balliu v.
Albania, regarded violation of Article 6 — right to a fair trial within a reasonable time, although the
court did not find any violation in this case.

43 1In 2005, 17 out of 41 Constitutional Court decisions had to do with due process.

44 In a study conducted by CAO, an Albanian civil society group, 82% of the respondents considered
the judges to be the most corrupt officials in the country. See http://www.caoalbania.com/CPCsur-
veyCAO.doc.

45 European Commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final]. See http://europa.eu.int/comm/enlargement/report 2005/pdf/packa-
ge/sec_1421 final en_progress report_al.pdf.

46 See http://www.echr.coe.int/eng/Press/2004/Nov/Chamberjudgments181104.htm.

47 Council of Ministers Decision No. 502, dated 30 June 2005, “on the Execution of the ECtHR
Judgment of 18 November 2004 in the Qufaj & Co v. Albania Case”, published in the Official
Journal No. 57, dated 8 July 2005.
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ce must be respected, as illustrated by the recent case of the General Prosecutor.*
The Albanian Helsinki Committee Human Rights Report for 2005 indicates that
only 50.9 percent of interviewed persons charged with crimes were informed of
their right to a defence attorney. Regardless of the fact that the answers of the
interviewed persons had differed from the answers of the judges and prosecutors,
93.6% of whom confirmed that they had informed of the right to defence or the
right to free legal aid, the report confirms that the not all persons deprived of liberty
are informed of their rights.*® In its 2005 report, Amnesty International noted that
access to a lawyer was often violated.>® Also, studies show that the professionalism
of legal advisers providing free defence is substandard, probably because the state
insufficiently remunerates such attorneys.!

Improvement is needed with regard to detainees and prisoners as well. Some
have alleged they had not been informed of their rights at the time of detention or
arrest, or provided with legal assistance until the first session of the court hearing.>2
Overcrowding is a major problem in almost all pre-trial detention facilities and is
exacerbated by substandard hygiene and sanitary conditions and the spread of
infections.” Infrastructure in the majority of the police stations monitored by the
Albanian Helsinki Committee was old and damaged and failed to meet the minimal
standards required of a pre-trial detention facility. Living and work conditions in
the majority of police stations observed by the Albanian Helsinki Committee do not
meet even the minimum requirements for a decent life.>* The state has been
investing efforts to build new detention and prison facilities, but more needs to be
done for the situation to improve.”® Also, transfer of responsibility for pre-trial
detention facilities from the Ministry of Public Order to the Ministry of Justice has
been a positive step, but convicted prisoners are still kept in pre-detention facilities,
as are juvenile offenders.’® Such a situation is often accompanied by riots in these
prisons; several riots erupted in 2005.

The last element to be mentioned is related to the training of judges, judicial
police, police, and staff in penitentiary facilities. Although NGOs and international

48 Albanian Helsinki Committee press release: Presumption of innocence should not be violated.
http://www.ahc.org.al/kshh/te_tjera/18042006.html.

49 Albanian Helsinki Committee Report, Free legal service and the legal service as decided (problems
of theory and practice), 2005.

50 Amnesty International Report 2005: The state of the world's human rights, Alden Press, Oxford,
2005.

51 Albanian Helsinki Committee Human Rights report, Free legal service and the legal service as
decided (problems of theory and practice), 2005.

52 Albania Helsinki Committee, Observance of prisoners' and pre-trial detainees’ rights: conclusions
drawn from Albanian Helsinki Committee monitoring missions, Tirana 2005.

53 Ibid.

54 Ibid.

55 New prisons are being built in Peqin and Lezha.

56 EC, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005) 1421, [COM (2005) 561
final]. See http://europa.cu.int/comm/enlargement/report 2005/pdf/package/sec 1421 final en_pro-
gress_report_al.pdf.
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organisations have been addressing the problem,57 the awareness of human rights
of these officers needs to be increased.

1.3. Conclusion. — The legal framework is generally in accordance with
international standards, and only a few legal improvements are needed. Albania has
ratified international agreements referring to or including such rights: due process
or the right to a fair trial, as well as rights of persons deprived of liberty. However,
due process rights and rights and treatment of detainees or imprisoned persons are
not up to world standards. Studies and reports by both national and international
organisations indicate violations of rights such as presumption of innocence, free
defence, and decent living conditions of persons deprived of liberty, or of their
religious freedoms. Problems arise due to the lack of professionalism of institutions
and officials in such situations. The judiciary is perceived as corrupt. Implementa-
tion of laws remains the key problem in the country. Police, judges and prosecutors
need further information and knowledge about human rights issues. Although the
Magistrates' School®® offers continuous training to judges and prosecutors within its
purview and several international organisations also provide training, these efforts
have not proven efficient due to frequent and often unjustified removal or transfer
of staff because of reforms or political changes. The state lacks general infrastruc-
ture: quite a few alleged violations occurred due to the lack of infrastructure. Also,
financial support to observe due process rights and rights of persons deprived of
liberty is apparently insufficient. However, the state is making efforts to improve
both the infrastructure, mainly thanks to donor support, the legislative framework,
and the level of professionalism of the institutions, although much remains to be
done.

1.4. Recommendations. — Albania needs to raise the level of law implemen-
tation and enforcement of court decisions by different measures, both legal and
non-legal. A few legal regulations, such as those on free defence, need to be
reviewed and reflect the constitutional provisions. Other legislation needs to be
reviewed as well, such as the Ministry of Public Order Regulation 1075 of 15
September 1999 “on the Treatment of Detainees” which needs to be repealed. The
country needs to have better and closer cooperation with international donors to
maximise the effects of foreign aid. Also, Albania needs to change its view on penal
measures and look for alternative modes of punishment to imprisonment, the main
penalty for crimes. The state may also wish to consider increasing financial support
so that due process rights and rights of persons deprived of liberty are better
observed. Finally, there is a need to boost the monitoring mechanisms of institutions
with regard to due process, notably of the judiciary, without infringing on judicial
independence.

57 Organisations such as OSCE Presence in Albania, Pameca, Albanian Helsinki Committee, and
others have been offering such training continuously.
58 This school was established to train future Albanian judges and prosecutors.
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2. Freedom of Thought, Conscience and Religion

2.1. Legislation. — The Albanian Constitution refers to the issue of religion
in a few articles. First it declares that there is no official religion in the country and
that the state is neutral on issues of belief and conscience and guarantees that all
religions are equal In addition, religious and phllosophlcal beliefs are listed as
grounds in the provision prohibiting discrimination. 60 1¢ guarantees the freedom of
conscience and religion. EverPfone is free to choose and manifest a religion or belief,
both privately and publrcly The Constitution requires that the state and religious
communities regulate their relations through agreements which are signed by the
Council of Ministers and ratified by the Assembly 2 Under the Constitution,
religious communities are juridical persons 3 This means that they legally enjoy all
rights of juridical persons, i.e. they enjoy juridical capability and capability to act.
This also means that these communities have all financial obligations like other
juridical persons.64

There is no specific law on religious freedoms or on religious communities.®

Religious communities or groups conduct their activities in accordance with the Law
on Non-Profit Organisations. The state has not s1gned specific agreements with all
religious communities, as the Constitution requires, 66 only with the Holy See by
Law 8902 of 2002.

The other legislation referring to religious issues respects the constitutional
guarantees of this freedom. The Law on Education provides for the opening of
religious schools subject to the prior consent of relevant institutions. The Labour
Code spe01ﬁcally prohibits discrimination in employment relations on religious
grounds The Law on Official Holidays is another such example. Under it, all
main religious holidays of all communities in the country are official holidays,
including the two Bayrams, Orthodox and Catholic Easters, and Bektashi Nevrus

59 Article 10 of the Constitution.

60 Article 18 of the Constitution.

61 Article 24 of the Constitution.

62 Article 10 of the Constitution.

63 Ibid.

64 The Law on Taxes does not make any specific reference to such groups for exemptions and
examples of other legislation envisaging exemptions related to religion are few: one example is the
exemption of foreign missionaries from payment of residence fees.

65 There have been several discussions on whether such a law was needed, but the argument against
adopting one has to date prevailed.

66 Agreements with other religious communities seem to have been drafted but not finalised yet,
notwithstanding recommendations by the People's Advocate, see http://www.avokatipopullit.gov.al/
Rekomandime/.

67 Law No. 8902, of 23 May 2002 “Ratifying the Bilateral Agreement between the Republic of Albania
and the Holy See to Regulate Mutual Relations”, published in the Official Journal No. 26, dated
18 June 2002.

68 Article 9 of the Labour Code.
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Day. The law on the rights and treatment of prisoners and subsidiary legislation
state that prisoners, pre-trial detainees and arrestees have the right to practice their
religion.6 Lastly, the Law on Restitution and Compensation of Property provides
for such 7Bestitution/compensation to all juridical persons, religious communities
included.

The State has established a Committee on Cults to deal with religious issues
in the country.71 This Committee was set up to regulate the relations between the
state and all religious communities. The institution is part of the central government
and reports to the Prime Minister. The Committee recognises the equality of
religious communities and respects their independence.

2.2. Practice. — There are several religious communities in Albania: Moslem,
Orthodox, Roman Catholic, and Bektashi. Majority of Albania's population is Mo-
slem. The Orthodox and the Catholics are the other large population groups. No
data is available on active participation in formal religious services. Other religious
groups, such as Jehovah's Witnesses, Baha'i missionaries, Mormons, and others are
operating freely in the country.

The state is secular and it tries to preserve such status. As recognised in other
international reports, the government contributes to the generally free practice of
religion through it policies. 2 Religious groups are registered with the Tirana District
Court, as stipulated by the Law on Non-Profit Organisations. There are no obstacles
to such registration.

In general, the relations among the religious groups are commendable and
Albania is always quoted as a good example of religious coexistence.”> There were
a few incidents in 2005, such as the desecration of the Muslim mosque in Tirana,
and the putting up of a cross in the village of Shkodra mostly populated by
Moslems; however, regardless of different connotations, these incidents did not dent
the general positive social attitude and perception of relations between religions.74
The state, with its equal treatment of religious communities, has contributed to such
a situation as well.”” There are reports though indicating that, prisoners and even
detainees and arrestees are unable to freely exercise their religious rights due to

69 Law No. 8328, of 16 April 1998 “On the Rights and Treatment of Prisoners”.

70 Law No. 9235, of 29 July 2004, “On Restitution and Compensation of Property”, published in the
Official Journal No. 61, dated 31 August 2004.

71 Council of Ministers Decision No. 459 of 23 September 1999 “On the Establishment of the State
Committee on Cults”.

72 See US State Department Report in http://www.state.gov/g/drl/rls/irf/2004/35434 htm.

73 1Ibid.

74 A recent example is that of the Mother Teresa monument and discussions about where it would be
erected: in the centre of Shkodra or near the Shkodra mosque. The local municipal council, a body
comprising persons of different religious persuasions, decided to erect it in the centre of the city.

75 The state structures have been ineffective in resolving several cases, probably for justified grounds.
For instance, the General Secretary of the Muslim Community, Sali Tivari, was killed in 2003 but
no official information on the reasons for his murder has been disclosed yet.
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substandard conditions in the remand facilities.”® Media have reported on series of
juvenile suicides allegedly committed under the influence of Jehovah's Witnesses,
but the authorities had been very careful, saying the deaths would be investigated
and did not rush to conclusions displaying religious bias.”’

The public schools are secular and free of ideological and religious indoctri-
nation. There are several private religious schools, including a Catholic University,
in the country and the state does not interfere with their activities.”® In 2005, the
Committee on Cults called on the Minister of Education to close two religious
schools, the Catholic Seminar in Shkodra and the Academy of Shén Vlashi in
Durrés.” This move, however, was not perceived as state interference in or infrin-
gement of religious rights, but a request to bring religious activities in compliance
with the laws in force.

Although religious communities are entitled to restitution/compensation of
property, the state has not yet restituted or even compensated all the property to
these communities. The reason, however, lies in the general lack of state funds for
restitution/compensation and not in the fact that religious groups are the claimants.3°

2.3. Conclusion. — Albania is a positive example of a country respecting
religious freedoms. The legislation supports respect for this freedom and its enjoy-
ment. There is no specific law on religious freedoms but the Constitution is clear
in this regard. The Constitution requires of the states and religious communities to
enter specific agreements; however, only an agreement with the Catholic Church
has been signed so far, but none have been concluded with the other big religious
groups, such as the Moslems, Bektashi, and the Orthodox. The general tradition of
Albania is an element strongly supporting such inter-religious tolerance. As EU the
Progress Report highlights, Albania continues to provide a valuable example of
religious harmony in the region.®! In some areas, the state should be more active
and more supportive of religious organisations, i.e. afford them tax exemption or
even property restitution/compensation, however, in general the enjoyment of reli-
gious freedoms is highly respected by the state.

76 Albanian Helsinki Committee, Observance of the Rights of Prisoners and Pre-Trial Detainees,
Tirana, 2005.

77 Related to this case, the government prohibited the dissemination of religious literature in “public
places”, although in practice this prohibition applies only to government facilities.

78 There are 14 religious schools in the country with approximately 2,600 students altogether. There
are also 68 vocational training centres administered by religious communities.

79 See http://www.panorama.com.al/20040126/faqe3/1.htm. Two similar schools, El Hagri, Elbasan
and Abuan Lfe, Bulgize, were already closed down because of their unlawful operations.

80 In 2005, the state had at its disposal only 2 million dollars for compensation; the 2006 allocation
stands at 3 million dollars.

81 European Commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final]. See http://europa.eu.int/comm/enlargement/report 2005/pdf/packa-
ge/sec_1421 final en_ progress report_al.pdf.
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2.4. Recommendation. — Considering that the state has not yet signed agre-
ements regulating relations with all religious communities but one, the Albanian
Helsinki Committee recommends it does sign such agreements as soon as possible.
Also, the state should be more active and invest greater efforts to solve crimes
related to religion, and address property issues, considering that enjoyment of
religious rights is a very positive aspect of the Albanian society.

3. Right to Information

3.1. Legislation. — The right to information is a constitutional right in Alba-
nia, entitling everyone to be informed and specifically about the activities of the
state bodies and of persons discharging state offices. Furthermore everyone has the
possibility to attend meetings of elected collective bodies.® Thus the Constitution
specifies that the Assembly meetings are in general open to the pubhc.83 The
Council of Ministers meetings are however closed to the public. 84 Also, all court
decisions have to be made public. > The country has also ratified several internati-
onal agreements and conventions on the right to information.

The right to information is regulated by a number of Albanian laws. The
Administrative Procedure Code, the main law regulating the operations of public
administration, regulates in a separate Chapter the procedure to receive informati-
on®® Also a special law was adopted by the Assembly on the right to receive
1nf0rmat10n on official documents.®” It provides for the right of every person,
Albanian or foreign, to ask for information, already considered an official document,
without having to explain the reasons for requiring such information and without
having a legitimate interest in the sought information. The decision-taking process
of the judiciary is also open to the public unless the courts decide otherwise on a
case by case basis.® Many specific laws regulating other matter 1nclude provisions
on the transparency of the administration; the Local Government Law,* for instan-
ce, provides that the meetings of the local government councils are open to the
public and that any decision taken at that level shall be made public. 90

82 Aurticle 23 of the Constitution.

83 Aurticle 79 of the Constitution.

84 Aurticle 100 of the Constitution.

85 Aurticle 145 of the Constitution.

86 Articles 51-55 of the Administrative Procedure Code.

87 Law No. 8503, “On the Right to Information in Official Documents”, dated 30 June 1999, published
in the Official Journal No. 22, dated 26 July 1999.

88 This rule is stipulated both by the Civil Procedure Code and the Criminal Procedure Code.

89 Law No. 8652, dated 31 July 2000 “on the Organisation and Functioning of Local Government”,
published in the Official Journal No. 25, dated 8 August 2000.

90 The law also stipulates the participatory principle in decision-making — the Councils are to organise
consultative sessions with the community prior to rendering their decisions. See Articles 32-33 of
the Local Government Law.
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The right to information is limited by law. The Administrative Procedure
Code specifies in its general provisions that the right to information can be limited
if the information is considered confidential or a state secret. Such information is
further regulated by the Law on State Secrets.”! That law provides for the limitations
of the right to information when the information required is classified as top secret,
secret or confidential. The information must be classified as confidential or secret
by the Head of the Council of Ministers, CEOs of the institutions authorised by the
Head of the Prime Ministers in the State Registry or authorised state officials of the
Republic of Albania.

One other example of the limitation to the right to information is the Law
on Classified Police Information.’? This law sets out rules for collecting, processing
and keeping classified police information needed to protect public order and safety
and prevent and uncover crimes.

In addition, the Constitution provides for the protection of personal data.”
The Law on Privacy94 was adopted to further clarify such protection. It on the one
hand guarantees that specific personal information is open to the public, while, on
the other, it protects another category of personal data. This law aims to protect
citizens from having their personal data and information released to anyone. Another
law was recently passed to allow for public disclosure of 1nf0rmat10n on the property
of specific categories of civil servants and elected officials.” Flnally, there is no
law regulating the Internet as a source of information in the country.

3.2. Practice. — The Government has declared its strong commitment to
respect the right to information as it understands that the right to information
increases the transparency of governance and respect for the freedom of media and
expression of opinions. In addition, the right to information is considered as a key
element in fighting corruption and of good governance. % Regardless, the situation
in practice is different. Thus, not all institutions observe this right; neither have they
established the specific bodies as required by the Law on Official Documents. In
fact the institutions lack funds to conform their work to provisions on transparency
and implement all legal requirements. However, the failure to allow access to
documents is partly a mentality issue as well, as staff in institutions obviously still

91 Law No. 8457 “On Information Classified as a State Secret”, dated 11 February 1999, published
in the Official Journal No. 7, dated 12 March 1999.

92 Law No. 8839, dated 22 November 2001 “on Collection, Processing and Keeping of Classified
Police Information”, published in the Official Journal No. 57, dated 21 December 2001.

93 Article 35 of the Constitution.

94 Law No. 8517, dated 22 July 1999 “on the Protection of Personal Data”, published in the Official
Journal No. 23, dated 4 September 1999.

95 Law No. 9049 of 10 April 2003 “on Declaring and Controlling the Property and Financial
Obligations of Elected Officials and Certain Civil Servants”, published in the Official Journal No.
31, dated 15 May 2003.

96 See the Albanian Government programme at http://www .keshilliministrave.al/shqip/programi/defult.
asp.
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believe information they hold should not to be made available to the public. Public
administration employees have not exhibited even an average level of awareness of
legislation on transparency or the will to observe it although civil servants are
u9t_y—b0und by law to provided unrestricted information to third parties requiring
t.

1

The People's Advocate, the institution empowered by law to monitor the
guarantee of this right by state institutions, continues reporting that this right is not
observed, both in the cases when the government renders decisions affecting citi-
zens' interests, such as on increasing the price of electricity, and in cases when the
citizens are not provided with the information they sought.98 This institution has
continuously been issuing recommendations urging the observance of this right. In
addition, it has drafted internal re%ulations on the right to information which is to
be adopted by the state agencies.9 This initiative is commendable considering the
lack of subsidiary legislation regulating in detail specific issues related to the right
to information. The Internet as a source of information is of relatively low impor-
tance as access is limited due to weak infrastructure outside major urban areas. The
government does not control access to the Internet.' %

Studies conducted by civil society have drawn the same conclusion: this right
is not observed. Thus, the Albanian Helsinki Committee has monitored the work of
local government bodies in different parts of the country and found disrespect for
the right even where special bodies were established to provide information to third
parties whenever required. Such bodies issue special bulletins, leaflets and journals
informing the citizens about the activities of the institution. A 2005 study conducted
by USAID in Albania and the Office for the Protection of Citizens notes that only
a few Albanians are informed of their rights by the institutions. In fact, the study
indicates that this problem is highly related to corruption, as officials treat provision
of information as a way to make money.

3.3. Conclusion. — The legal framework guaranteeing the right to information
is generally in place. However this legislation should be regulated in detail by
subsidiary legislation. The practical observance of this right is needed. Although the
government has declared its commitment to respect this right, it has not undertaken
any structural reforms to that end. In addition, public administration employees lack
proper knowledge of the law and consequently do not implement it.

97 This is specifically provided by Law No. 8549, dated 11 November 1999 “on the Status of Civil
Servants”.

98 See People's Advocate activities at http://www.avokatipopullit.gov.al/Aktivitete/Akt1%2012122005.
htm.

99 See http://www.avokatipopullit.gov.al/.

100 Freedom House Report: Freedom of the Press 2006: A Global Survey of Media Independence,

101 USAID in Albania and ZMQ: Corruption, 60% of the citizens pay the officials. See http://www.tan-
market.com/php/modules.php?name=News&file=article&sid=846.
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3.4. Recommendations. — Considering the current legislative framework and
situation, it is recommended that:

— the legal framework be detailed, first by the Council of Ministers and
subsequently by every institution duty-bound to observe this right;

— the People's Advocate be more active in urging public administration
bodies to be transparent and provide information;

— training is offered to public administration employees on the legal frame-
work with respect to the right to information and its implementation;

— the government undertake structural changes of institutions and allocate
funds for maximising the enjoyment of the right to information;

— the state consider drafting legislation to regulate Internet information and
to consider it as means of information.

4. Freedom of Expression and the Media

4.1. Legislation. — Freedom of expression and freedom of the press, radio
and television are guaranteed by the Constitution.'%? The state has opted for allo-
wing self-regulation of the print media as there is only one law!%3 which reiterates
the constitutional provision guaranteeing the freedom of press: even the one draft
prepared in late 2004 was considered problematic and never adopted by the Assem-
bly.!%4 Electronic media are regulated by Law No. 8410 of 30 September 1998 “On
Public and Private Radio and Television in the Republic of Albania”. Many other
laws include articles relevant to free speech and press. The Criminal Code devotes
several articles to matters related to the freedom of expression and the media. The
Criminal Code incriminates insult and defamation. These provisions are resorted to
and can easily be used against journalists and media officials. In addition, the
Criminal Code also criminalises acts or actions that prevent the exercise of freedom
of speech, incite national, racial or religious hatred or conflict, or instigate national
hatred et al.!%% The Civil Code also provides for the protection of persons in case
defamatory or inaccurate information was published about them. In addition, works
and productions are protected by a separate Law on Copyright.!00

4.2. Practice. — In general, everyone may freely exercise his or her freedom
of speech.lo7 Most radio and television outlets in the country are privately owned.

102 Article 22 of the Constitution.

103 Law No. 7756, dated 11 October 1993 “On the Press”, amended by Law No. 8239, dated 3
September 1997.

104 See OSCE Presence in Albania, Review of draft Albanian print media law, at http:/www.os-
ce.org/documents/rfm/2004/10/3762_sq.pdf.

105 Law No. 7895, dated 27 January 1995 “Criminal Code of the Republic of Albania”.

106 Detailed information on such laws is given in the property rights section of this report.

107 Freedom House Report: Freedom of the Press 2006: A Global Survey of Media Independence.
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There is quite a large number of independent print and electronic media outlets: 19
dailies, 46 radio stations and 65 television stations inform a small population
exceeding 3 million. Regardless, most media seem to be strongly linked and
influenced by political and/or economic interests.'%® Funding of media outlets
remained mostly non-transparent in 2005.

The only public radio and television is the Albanian Radio and Television
which is run by a body comprising several members who are to represent the
interests of all political and interested groups impartially. The Albanian RTV,
although public on paper, is highly criticised for devoting most of its airtime to the
Government. The National Council on Radio and Television (NCRT), composed of
seven bi-partisan members elected by the Assembly, issues and revokes radio
television licenses to private persons.lo9 The government has proposed changes
aiming to reduce the number of NCRT members,110 and although such a proposal
was perceived merely as a political move by the current government and not as a
reformist step in the right direction, the Assembly adopted the changes. Also, the
Assembly has a separate Committee on Media Issues, which monitors the work of
the NCRT, i.e. of the private electronic media in the country. The NCRT is not very
active in reporting on its findings. This is one of the reasons that has led to
dwindling trust of the public, including the media outlets, in its work.

The People's Advocate reported an increase in awareness and professionalism
of media. This institution noted the need for further media training, as media have
often themselves violated other rights, especially those of vulnerable members of
the society, even the right to privacy.l ! There have been instances of media
disregarding important human rights and freedoms such as presumption of innocen-
ce, right to privacy, especially in relation to children, or even inciting hatred by
using hate speech in their programmes. These violations have also been noted in
international reports, such as that of the US State Department.

Digital terrestrial broadcasting in the country remains unregulated. The non-
adoption of the draft law regulating the matter was considered a positive develop-
ment by the international community as the draft risked creating a monopoly.

There have been a few instances of state officials violating rights of journa-
lists. Journalists were on several occasions prevented from attending public Assem-
bly sessions and two journalists were attacked in the south of the country during
the election campaign. Journalists have also been threatened with prosecution for

108 European Commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final]. See http://europa.eu.int/comm/enlargement/report 2005/pdf/packa-
ge/sec_1421 final en_progress report_al.pdf.

109 See http://www.kkrt.gov.al/.

110 See http://www.keshilliministrave.al/shqip/qeveria/vendimet/RTSH.asp.

111 The People's Advocate of the Republic of Albania, Annual Report for the period 1 January 2005-31
December 2005. See http://www.avokatipopullit.gov.al/Raporte/Raporti_2005.pdf.

39



Regional Human Rights Report 2005

libel or defamation, which are crimes in Albania. Initiatives to decriminalise libel
and defamation have not been successful to date.

4.3. Conclusion. — The legal framework guaranteeing the freedom of the
press, radio and television is generally in place. Such freedoms are enshrined in the
Constitution, while specific laws regulate the matter in detail. Some of their provi-
sions are in need of improvement, like the few articles of the Criminal Code that
are in force although they are not in compliance with the Constitution or ECtHR
jurisprudence. The observance of these freedoms has in general improved in the
country, especially with regard to journalists. Nevertheless, the state has on several
occasions infringed on the rights of journalists doing their jobs. Also, media pro-
fessionalism has improved even though journalists are still in need of training on
different topics, including on informing on human rights.

4.4. Recommendations. — The information reported above, indicates the need
for several improvements, notably:

— the adoption of a legal framework regulating digital electronic media;

— that the state refrain from legal initiatives which continue to politically
regulate broadcasting in the country;

— the public radio-television should begin adopting all-inclusive policies
which reflect the interests of all groups of the society;

— the NCRT should become more transparent in its daily work and inform
the public of its findings;

— the press should adopt internal regulatory mechanisms;

— provisions criminalising media liability should be repealed.

5. Peaceful Enjoyment of Property

5.1. Legislation. — Article 41 of the Constitution guarantees the right to
private property and it provides for several modes of protection, including ways on
how property may be acquired and on limitations of the right to property. It specifies
that property may be expropriated only in public interest and that it must be fairly
remunerated. Under the Constitution, property rights cannot be infringed on without
due process of law. It also recognises that the prior communist regime had unjustly
taken away people's private property and imposes on the state the obligation to
address this issue.!'? Albania has ratified a number of international conventions
aiming to protect property rights, including the ECHR and its Protocol 1 and a
number of agreements on intellectual property rights.113

112 Article 181 of the Albanian Constitution.
113 These include the Stockholm Convention Establishing the World Intellectual Property Organisation,
the Paris Convention on Protection of Industrial Property, the Bern Convention on Literary and
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A number of laws have been passed by the Albanian Assembly to protect
property rights. The Civil Code is the main law that regulates the right to property
and sets out legal provisions on acquisition, alienation, registration and expropriation
of property. The Criminal Code includes several articles aiming to protect property
and criminalising destruction of both public and private propert 1y * In addition, the
Code defines as a crime occupation of land by third parties Albania has since
1991 undergone a large-scale reform to privatise property; privatisation was neces-
sary as all property had been owned by the state under the 1976 Constitution. A
number of laws have been passed in the meantime such as the Law on Protection
of Free Initiative and Private Property, ® the Law on Land (distributing farmland,
i.e. the former cooperative and state farms, on the principle of ec;uallty to families
in rural areas, or grant1n1g free ownership of agricultural land), * Law on Prrvatl—
sation of State Housing, ° and the Law on Buying and Selling Building Sites.!
The country also adopted laws to restitute and compensate property to its former
owners'?® but the former owners of nationalised land are dissatisfied with the
solutions offered by the state. The country has since 1994 adopted a property
registration system which includes the ownership title and the location of the
property to improve the protection of property rights. 121 The law on registration of
immovable property requires that all immovable property be registered which means
that the ownership title can be freely used. The 2005 law legalising informal zones,
i.e. illegally occupied zones and zones on which buildings have been unlawfully
erected, was recently substituted by another law aiming not only to legalise, but also
urbanise and integrate these zones. This law aims to establish property rights in
highly contested zones where persons have unlawfully acquired property. Intellec-
tual property rights are recognised and guaranteed by law. Laws protecting cop-
yrights, patents, trademarks, stamps, mark of origin, and industrial designs have
been adopted. Also, an Anti-Piracy Law was adopted to protect property rights in
the field of electronic media.

5.2. Practice. — Notwithstanding the adoption of a number of laws related to
property, protection of property rights needs to be improved in practice. Property

Artistic Works, the Patent Cooperation Treaty and the European Patent Convention, and the
Budapest Treaty on Biodiversity.

114 Articles 15-163 of the Albanian Criminal Code.

115 Articles 199 and 200 of the Criminal Code.

116 Law No. 7512, dated 10 August 1991 “on Sanctioning and Protecting Private Property and Free
Initiative, Private Independent Activities and Privatisation”.

117 Law No. 7501, dated 13 July 1991, “on Land”, published in the Official Journal No. 5, dated 25
August 1991 and Law No. 8053, dated 21 December 1995 “on Granting Ownership of Agricultural
Land without Compensation”.

118 Law No. 7652, dated 23 December 1992 “on Privatisation of State Housing”.

119 Law No. 7980, dated 27 July 1995 “on Buying and Selling Building Sites”.

120 Law No. 7698, dated 15 April 1993 “on Restitution and Compensation of Property to Former
Owners”.

121 ARD Final Report, USAID, Tirana, November 2004.
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rights are inter alia violated by the courts' failure to effectively enforce the law.'??

The country faces a huge problem arising from individual and large-scale illegal
occupation of property and construction. In view of the scope of these violations of
property rights, the state in 2005 passed a legalisation law and replaced it by a new
one in 2006. The law is contested by private owners, especially in view of the fact
that occupation of property is a crime under the law; it is, however, justified by
public interest. Its implementation has been very problematic so far and it remains
to be seen whether the new law will improve the situation.

The restitution/compensation process, regardless of the new law of 2004, has
been slow. So far, only 10% of the former owners have submitted restitution/com-
pensation (:lalms,12 although the law sets September 2006 as the deadline for
submitting these claims is September 2006, i.e. it expires in a few months. Unless
this process is completed, enjoyment of property rights will continue to be proble-
matic.! Moreover the law has been violated as the National Privatisation Agency
has continued privatising property although privatisation is not allowed until the
completion of the restitution and compensation process.

Property rights are seriously infringed by the system for registering immova-
ble property; either the prog)erty was not registered at all'”® or the manner of
registration was problematic. ©> Several employees of the Registration Office have
been crrmrnall/y prosecuted for violating property rights by abusing the registration
of property.

The situation with regard to copyright, trademark, stamps, mark of origin,
and other intellectual property is still unsatisfactory. Violations of such rights are
frequent

5.3. Conclusions. — Albania has a legal framework protecting property rights.
Such protection reflects international principles, as the country has already ratified
a number of international documents on property rights. This protection is both

122 US Heritage Foundation: 2006 Index of Economic Freedom. See http://www.heritage.org/rese-
arch/features/index/country.cfm?id=Albania.

123 Annual Report of the State Committee on Restitution and Compensation of Property submitted to
the Assembly in January 2006.

124 See USAID Albania: http://www.usaidalbania.org/(k1j4ho5520n41j45ejugptbv)/en/page.albania.as

px.

125 Only 80% of land in the country has been registered in the system so far, which still is not 100
percent correct or completed. See US State Department: 2005 investment climate statement —
Albania, in http://www.state.gov/e/eb/ifd/2005/41944 htm.

126 European Commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final]. See http://europa.eu.int/comm/enlargement/report_2005/pdf/packa-
ge/sec_1421 final en_ progress report_al.pdf.

127 Such cases became more frequent after the new government took over after 2005 elections.
Examples are the arrest of a lawyer of a Tirana and Durrés Offices and a specialist of the Durrés
Office.

128 US State Department: 2005 investment climate statement — Albania. See http://www.state.gov/e/eb/
ifd/2005/41944.htm.
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administrative and judicial, and Albania's citizens may turn to international courts
for protection. Most of the legislation regulates property rights comprehensively; a
few laws are in need of improvement. This situation on the ground, however, gives
rise to concern, mostly because legislation is either not implemented or violated,
both by private parties and the state authorities. The registration of immovable
property remains problematic and Albania is yet to face the restitution/compensation
process and the legalisation of informal zones. Also, copyright and intellectual
property protection needs to be improved.

5.4. Recommendations. — The implementation of the legislation remains the
outstanding issue. The country needs to improve the implementation of the valid
laws. Albanian state institutions established to deal with the protection of property
rights should exercise their authority more efficiently. Also, correct application of
property-related legislation should be a concern also of other institutions, including
the police and judiciary. The country ought to improve its legislation in specific
areas, especially legislation on legalisation of informal zones and restitution/com-
pensation of property so that these processes respect property rights and are com-
pleted by offering property rights guarantees. Competencies of relevant state insti-
tutions should be enhanced to that aim.

6. Minority Rights

6.1. Legislation. — Several articles of the Albanian 1998 Constitution refer to
minority rights. Article 3 considers “pluralism, national identity and heritage, reli-
gious coexistence and the coexistence with, and understanding of the Albanians for
minorities” as the basis of the Albanian state. Minority groups in the country do
enjoy equality and are not exposed to any discrimination, everyone in the country
may exercise all rights. Moreover, separate laws have been passed to address
minority issues. The Constitution specifically prohibits discrimination, inter alia on
grounds of race, ethnicity or language.129 Article 9 of the Constitution prohibits
creation of political parties inciting and supporting racial, religious, regional or
ethnic hatred, while another constitutional provision is devoted to rights of national
minorities, considering them an indivisible part of the Albanian society. This
constitutional obligation is also included in the Law on Political Parties. Article 20
of the Constitution guarantees national minorities full equality before the law and
in the exercise of their freedoms and rights, and acknowledges them the right “to
freely express, without prohibition or compulsion, their ethnic, cultural, religious
and linguistic belonging” and the right “to preserve and develop them, to study and
be taught in their mother tongue, and to associate in organisations and associations
protecting their interests and identity”. Finally, the Constitution lays the grounds for

129 Article 18 of the Albanian Constitution.
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the decentralisation of power, which does not only bring governance as close to the
people as possible, but allows for better observance of minority rights as well.13°

Albania ratified the CoE Framework Convention for the Protection of Nati-
onal Minorities by Law No. 8496 of 03 June 1999, which came into force on 01
January 2000."3! This Convention is part of the national legal system, i.e. must be
respected in the country.132

Specific Albanian laws also provide legal protection of minorities. Under the
Law on the Pre-University Education System, the state is to enable schooling in
minority languages and learning of minority history within the school curricula.!®?
The Law on Private and Public Electronic Media allows for the establishing of radio
and TV stations broadcasting in minority languages and prohibits establishment or
broadcasts of radio and television programmes that are disrespectful of minority
rights, languages and cultures.** In 2003, the Assembly passed an amendment to
the Civil Registry Law which foresees the inclusion of the citizens' nationality in
the Civil Registry and identification documents.'* This amendment will hopefully
alleviate difficulties in proving ethnicity for future requests for minority language
schools. !¢ Finally, the Criminal Code incriminates incitement of hatred against
minorities in Article 265 and advocacy of ethnic hate in Article 266.1%7 Departing
from such legal framework and its political priorities, the government in 2003
approved a specific strategy on the Roma community. Strategies on improving the
status of other minorities have not been adopted yet.138

130 In fact, reforms entailing respect of minority rights in Albania are part of the National Decentrali-
sation Strategy, adopted in January 2000.

131 The instruments of ratification were deposited on 28 September 2000. The law was published in
the Official Journal No. 21, dated 22 July 1999.

132 The country submitted the initial State Report on 26 July 2001, but has failed to submit its second
report as required by the Advisory Committee. See http://www.coe.int/t/e/human_rights/minoriti-
es/2._framework convention_(monitoring)/2._monitoring_mechanism/2._outlines_for state report
s/2._Second_cycle/index.asp#TopOfPage.

133 Article 10 of Law No. 7952, dated 21 June 1995, “on the Pre-University Education System”.
Published in the Official Journal No. 15, dated 17 July 1995.

134 Law 8410, dated 30 September 1998 “on Public and Private Radio and Television in the Republic
of Albania”, published in the Official Journal No. 24, dated 20 October 1998.

135 Law No. 9029, dated 13 March 2003, “Amending Law No. 8950 dated 10 October 2002 “on the
Civil Registry”, published in the official Journal No. 23, dated 3 April 2003.

136 US Bureau of Democracy, Human Rights, and Labour: Country Reports on Human Rights Practices
— 2004. See http://www.state.gov/g/drl/rls/hrrpt/2004/.

137 However, ECRI recommended Albania explicitly provide in criminal law that racist motivation
constitutes a specific aggravating circumstance for all offences and carry out the necessary measures
so that criminal provisions relating to racism, discrimination and intolerance may be effectively
implemented. ECRI: Third Report on Albania, Adopted on 17 December 2004. See http://www.coe.
int/t/e/human_rights/ecri/1-ecri/2-country-by-country approach/albania/Albania_ CBC_3.asp#TopO
fPage.

138 Council of Ministers Decision No. 633 of 18 September 2003 “Endorsing the Strategy to Improve
the Living Conditions of the Roma Community”, published in the Official Journal No. 85, dated
8 October 2003.
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Several institutions were established to deal with minority issues. Thus, a
State Committee on Minorities was created in 2004 by a Council of Ministers
decision.!3 The Committee is composed of representatives of various national and
ethnic-linguistic minorities and its aim is to promote participation of persons belon-
ging to minorities in public life, as well as to suggest measures to be taken with
regard to the respect and protection of minority rights. However, this Committee is
not entitled to take decisions. Moreover, the Committee does not include any
representatives of the Roma and Egyptian minorities as it does not consider them
ethnic minorities.!4?

In addition, a special Sub-Commission for Minority Issues and Gender Equ-
ality was established within the standing Assembly Commission for Labour, Social
Issues and Health to address minority rights.!*! The Ministry of Foreign Affairs also
has a special office on minority issues; special inspectors of the Ministry of
Education and Science and the Ministry of Interior deal with minority education
and minority participation in decision-making at the local government level.!4?

6.2. Practice. — The Albanian state has invested efforts in protecting minori-
ties, especially at the legislative level. It has also taken steps to render the guaranteed
legal protection effective. Co-existence of minority and majority groups is generally
based on tolerance, understanding and emancipation and there have been no instan-
ces of discrimination or inequality of recognised minorities.!*> However there is
discrimination against the Roma and Egyptian minorities.!#* The country recognises
three national minorities (Greek, ethnic Macedonian and Montenegrin) and two
ethno-linguistic minorities (Vlach and Roma). There are no accurate statistical data
on the size of the minorities.!*> Albania has failed to recognise the Egyptian
minority, regardless of international concern expressed with respect to this issue
ever since 2004.146

The right to education in minority languages is observed in general, even though
minorities claim that the state has not focused on opening schools for minorities. In
many cases it seems that the state does not conduct adequate studies wherefore it
sometimes does not provide proper protection to minorities, an allegation frequently
voiced by minorities, especially with regard to the education of the Roma and Vlach

139 Decision No. 127, dated 11 March 2004, “on the Establishment of the State Committee on
Minorities” published in the Official Journal No. 13, dated 16 March 2004.

140 See http://www.parlament.al/.

141 Parliament Decision No. 12, dated 15 December 2005, published in the Official Journal No. 97,
dated 21 December 2005.

142 The information is taken from the Ministry of Foreign Affairs and Ministry of Interior.

143 Albanian Helsinki Committee spot reports. See http://www.ahc.org.al/kshh/minoriteti/vezhgim.html.

144 Albanian Helsinki Committee spot reports. See http://www.ahc.org.al/kshh/minoriteti/26tryeza.html.

145 European commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final].

146 ECRI: Third Report on Albania, adopted on 17 December 2004.
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communities. The situation seems to be positive with regard to the Greek mino-
rity.!4”. Minority groups enjoy basic health care. However, rural areas lack the adequate
health facilities and medical staff, existing in urban centres.!*3

Although a special national strategy was a}gproved in 2003, the Roma com-
munity continues to suffer from discrimination.'® This group is exposed to many
prejudices both of the society in general and state authorities.® There have been
instances of police beating up or evicting Roma and Egyptian communities.'>! The
education of children, professional training and the employment of persons belon-
ging to these minorities remains unsatisfactory.15 2 Participation of such groups in
the decision-making processes is still very low.!> The Greek minority has claimed
their members' right to vote has been infringed by the division of the country into
electoral districts. This group alleges it faces various problems, including the lack
of government will to recognise the possible existence of ethnic Greek towns outside
communist-era “minority zones”. Minorities are allowed public use of their traditi-
onal names, however there are calls on the government to further improve these
rights. Also, although national and international reports note that the Greek mino-
rity's rights to education in their language is respected, ethnic Greeks underline that
the observance of this right needs to be improved.

Finally, even though this part of the report is focused more on national, racial
minorities, there have been reports that sexual minority groups, i.e. homosexuals are
mistreated, abused physically and verbally by state authorities, i.e. police in Albania.
Such allegations are however dismissed by the police, which claim they arrested the
homosexuals because they were disturbing public peace, not because of their sexual
orientation.

6.3. Conclusion. — The Albanian legislation guaranteeing minority rights,
especially national, ethnic or linguistic minorities, is satisfactory. However, additi-
onal subsidiary legislation needs to be adopted. The Albanian government has

147 Albanian Helsinki Committee spot reports: See http://www.ahc.org.al/kshh/minoriteti/GJIROKAS-
TER.html.

148 See http://www.ahc.org.al/kshh/minoriteti/vezhgim.html.

149 European commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final].

150 Albanian Helsinki Committee report: on the Roma minority situation in Albania as compared with
the Framework Convention on the Protection of National Minorities. Tirana, September 2003.

151 US Bureau of Democracy, Human Rights, and Labour: Country Reports on Human Rights Practices
—2004. See http://www.state.gov/g/drl/rls/hrrpt/2004/.

152 European commission, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC (2005)
1421, [COM (2005) 561 final].

153 ECRI: Third Report on Albania, Adopted on 17 December 2004.

154 Ibid. The US 2004 Country Reports on Human Rights Practices says: “Greek-language public
elementary schools were common in much of the southern part of the country, where most ethnic
Greeks lived. Every village in this zone had its own elementary-middle (9-year) school in the Greek
language, regardless of the number of students, and Gjirokastra had two Greek language high
schools.”
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endorsed special strategies, e.g. the strategy to improve the status of Roma. Howe-
ver, there is no other special strategy on other minority groups. Implementation of
the legislation is substandard, especially with respect to discrimination, particularly
against Roma.'®

There is a lack of cooperation between bodies established to promote mino-
rity rights. Minorities are represented in some of these bodies, such as the National
Minority Committee, but not in others, e.g. the Sector Monitoring the Roma Nati-
onal Strategy. The country lacks official data on the size of recognised minorities,
although this is prerequisite for understanding what status each minority group must
enjoy and for greater respect of minority rights. Finally, there is a great need to
improve the efficiency of the established bodies. Regardless of many positive
moves, all state institutions have to show greater respect for these rights.

6.4. Recommendations. — The country in general observes minority rights.
However further efforts need to be invested to improve the minority situation. Such
efforts should include:

— completing the legal and administrative framework regulating in detail
issues of concern to minorities and implementing such legislation, espe-
cially the provisions of the Criminal Code;

— expanding the powers of the Committee on National Minorities, as a
specialised institution on minority issues, both to make recommendations
and render decisions wherefore it would address minority issues more
effectively; !¢

— allocating government funds for the implementation of its legal obligati-
ons concerning minorities, notably, the strategy on the Roma minority;

— increasing the participation of minorities, especially of Roma and Egypti-
ans, in the decision-making process;

— taking measures so that school curricula include materials focusing on
issues of tolerance and respect for diversity.

7. Political Rights; Right to Elect and to be Elected

7.1. Legislation. — The Constitution provides for a free, equal, general and
periodic election system and allows people to exercise sovereignty through elected
representatives and directly through referenda.!>’ The Constitution foresees that

155 This assessment was confirmed at the roundtable “The development and integration of the Roma
community, a priority of the government” organised by the Ministry of Labour, Social Affairs and
Equal Opportunities, held in Tirana on 9 February 2006.

156 Bezhani K., Standards for minorities, a key element to enter EU. See http://www.accessdemoc-
racy.org/library/1892 al politikani_060105 _alb.pdf.

157 Articles 1 and 2 of the Constitution. Also, the Constitution includes rules on the referenda in Part 11.
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every Albanian citizen over 18 has the right to elect and to be elected.'*® Assembly
elections are held every four years and local elections every three years. The last
elections were held in July 2005 and local elections are to be held either this year
or in 2007. A Central Electoral Commission has been established to deal with
elections and referenda.!> The Constitution provides for political freedom. Political
parties can be created freely: their programs and activities cannot be based on
totalitarian methods, incite and support racial, religious, regional or ethnic hatred,
use of violence to assume power or influence state policies or have secret program-
mes and activities.'® The Constitutional Court rules on the constitutionality of
parties and other political organisations. It also decides on the constitutionality of
the refereirgfla and verification of their results and the results of parliamentary
elections.

The Electoral Code'®? regulates in detail elections and referenda. The law
has undergone several amendments that indirectly influenced the right to elect and
to be elected.'®® Further changes of election regulations can be expected.164 In 2005,
Albania adopted a Law on Electoral Districts, which divides the territory of the
country into 100 electoral districts.'®> The Law on Political Parties regulates the
establishment and operation of political organisations.166 The state offers financial
support to political parties: a 2006 amendment to the Law on Political Parties
provides for a formula to distribute this financial support between political parti-
es.'%7 Political parties are subject to control by the High State Audit and the

158 Article 45 of the Constitution sets certain limitations on the exercise of this right upon persons
declared mentally ill by a court decision, and upon persons serving prison sentences who only have
the right to vote.

159 Article 153 of the Constitution.

160 Article 9 of the Constitution.

161 Article 131 of the Constitution.

162 Law No. 9087, dated 19 June 2003, “The Electoral Code of the Republic of Albania,” published
in the Official Journal No. 52 of 1 July 2003.

163 Albanian legislation on elections has undergone several intensive changes, which influenced the
right to elect and to be elected. Such changes include: Law No. 8609, dated 8 May 2000, “Electoral
Code of the Republic of Albania”, amended by Law No. 8780, of 3 May 2001, Law No. 9341,
dated 10 January 2005. Thus, over 180 Articles of the Electoral Code and regulations on the right
to appoint observers, on the electoral lists, the presentation of coalitions and multi-name lists of the
parties running in the elections and even registration of parties running in the elections have been
amended; these changes in fact allow for the so-called Dushk phenomenon which in essence distorts
the electorate's will and allows for representation of parties which had not received the number of
votes needed for such representation.

164 Parties are discussing initiating an electoral reform, that will imply changes in the electoral process
rules as well.

165 Law No. 9354, dated 3 March 2005, “on Electoral Districts”, published in the Official Journal No.
12, dated 18 March 2005, Law No. 8746, dated 28 February 2001 “on Establishing Electoral
Districts”.

166 Law No. 8580, dated 17 February 2000, “on Political Parties”, published in the Official Journal
No. 6, of 5 April 2000, amended by Law No. 9452, dated 2 February 2006.

167 The state budget financial support to political parties is allocated in the following manner: 70% is
allocated based on the number of deputies of each party in the Assembly; 20% is divided equally
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Constitutional Court in this regard.168 Also, the Law on Private and Public Electro-

nic Media includes rules on media coverage of election campaigns.169 This Law
stipulates equality of political groups or candidates in their appearances in the
media.

7.2. Practice. — Although the right to elect and to be elected is guaranteed
by law, the situation on the ground is different. In certain cases, problems derive
from legal regulations: in some cases the legislation allows for differences in
treatment of political parties.170 The state tries not to interfere with the right to elect
and to be elected; however, there are cases of direct or indirect infringement of such
rights. This includes frequent legislation changes. Such changes generated the
Dushk phenornenon,171 a vote distortion phenomenon, where big political parties
instruct their members and electorate to vote for their candidates in the majority
system and for allied parties in the proportional system. Initiatives to amend the
provisions of the law allowing the Dushk phenomenon have gone unheeded. Also,
the current legislation allows for members of one party to be fielded on the
multi—name list of another party. This is another clear example of voting distortion
evident especially in the 2005 elections.

Persons are free to establish political parties. Regardless of Albania's small
population, 57 political parties vied against each other at the last elections.!”? Only
few of the parties have heeded the requirement to make public their funds.

Albania in general respects the right to elect and to be elected and has been
improving its legislation continuously, especially with international support. The
2005 elections, however, brought to the fore several problematic issues. The country
did not have updated election rolls.'”®> The Albanian Helsinki Committee reported
the same problem, adding that the existing rolls had not been made public on
time.!” There were problems with the administration of the election process: it ran
late, incidents broke out, the lack of training of persons running the election process

amongst all parliamentary parties, 10% is divided among parties that won more than 1% of the
votes at the previous parliamentary elections and the remainder of the 10% is added to the 70%
allocation.

168 The Constitution requires that political parties make public their expenses, and this can be subject
to Constitutional court control. Article 131 of the Constitution provides that the Constitutional Court
decides on the constitutionality of the political parties and their activities. Also, political parties are
subject to High State Audit control of how they spend the money received from the state budget.

169 Law 8410 of 30 September 1998 “on Private and Public Radio and Television in the Republic of
Albania”, published in the Official Journal No. 24, dated 20 October 1998.

170 OSCE/ODIHR final report on 2005 parliamentary elections in Albania. See http://www.osce.org/al-
bania/.

171 Dushk is an area in Albania where the phenomenon occurred for the first time.

172 See http://www.cec.org.al/2004/Zgjedhejekuvendfiles/partite%20e%20regjistruara/partit2005.pdf.

173 OSCE/ODIHR final report on 2005 parliamentary elections in Albania. See http://www.osce.org/al-
bania/.

174 See Albanian Helsinki Committee: Report on the progress of the general elections process of July 3,
2005 in Albania, in http://www.ahc.org.al/kshh/te _tjera/raport%20perfundimtar%20zgjedhjet.pdf.
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became evident, the administrative violations of the law went unpunished.175 In a
few cases, polling stations did not open at all. The grass root level state institutions
dealing with elections did not function properly in several instances, both as the
result of their political appointment, i.e. lack of accountability for running the
process, and due to lack of professionalism. Also, there have been reports of
influencing voters on how to exercise their right to vote, including both family
pressure and promises, even financial suppot‘t.1 6 Family voting took place especi-
ally in the underdeveloped parts of the country. Although all are aware of this

phenomenon, the measures taken so far have not been effective.!”’

Finally, the legislative framework allows both international and national
organisations to monitor the electoral process. Organisations such as the Albanian
Helsinki Committee, Mjaft, Association for Democratic Culture, Albanian Group
on Human Rights, Albanian Youth Council, have been involved in observing
elections.

7.3. Conclusion. — The country has undergone continuous legislative changes
especially with regard to the electoral process. Although the right to elect, to be
elected, and to establish political parties are included in the Constitution, the
enjoyment of these rights is still affected by different issues, both legislative and
practical. Infringements or distortions of the right to vote are in some cases caused
by the organisation of the process and partly by tradition. There are also instances
of unequal treatment of political parties. However, the country in general respects
the right to establish a political party or organisation.

7.4. Recommendations. — Considering the above-mentioned report, the follo-
wing is recommended with regard to political rights, the right to elect and to be
elected:

— the country should seriously engage in careful and timely improvement
of the legislation so that the right to elect and to be elected is not distorted;

— the legislation should be implemented so that the public has access to
information on funding of political parties;

— laws should provide for punishment of all violations during the election
process;

— state institutions dealing with the electoral process should take relevant
measures to handle the electoral process correctly and professionally;
commissions established to run the elections should not be politically
appointed; relevant staff should be trained on time, carefully monitored,
and held accountable for their actions or failure to act;

175 OSCE/ODIHR final report on 2005 parliamentary elections in Albania. See http://www.osce.org/al-
bania/.

176 Ibid.

177 Ibid.
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— registration of political parties and candidates running in elections should
be conducted in accordance with the Constitution: all valid regulations,
such as the ones allowing for representation of candidates in two different
manners, composed multi-name list, members of one party running as
candidates of another party, should be repealed; registration should be
completed on time so that the state institutions can conduct the required
verification procedures;

— measures should be taken so that the election rolls, a major hindrance in
the election process, are as precise as possible and updated on time;

— the whole electoral process, not only election day and vote counting,
should be monitored;

— the country should take measures to have vote counting completed on
time, without delays;

— the appeals process should stipulate that bodies reviewing appeals take
into consideration all evidence they consider necessary to conduct a fair
and reasoned review/judgment;

— the country should seriously work to remove any social, traditional barri-
ers to the right to elect and be elected; measures in this respect should
focus on family voting, and participation of women and minorities, espe-
cially Roma, in the process.

8. Rights of the Child

8.1. Situation. — Regardless of the fact that the Albanian legislation provides
for positive regulation of child rights, their enjoyment in practice is not as good and
child rights are often disregarded. The Albanian Constitution and laws prohibit
torture and cruel, inhuman and degrading treatment and punishment. In reality,
torture and other cruel, inhuman or degrading treatment or punishment of children
in police stations and custodial detention centres is an everyday occurrence. All
juveniles who were interviewed by the Children's Human Rights Centre of Albania
(CRCA) said that they had been subjected to torture and other cruel, inhuman or
degrading treatment or punishment during arrest. Fewer juveniles said that they were
subjected to torture or other ill treatment while in custodial detention centres.

8.2. Cases of Torture.!™ — M. C., a 16 year-old boy, was arrested in Vlora
during the summer of 2002 and later charged with murder. M. C. never confessed
to committing the murder and insisted during the interview that there were no legal
grounds for the indictment.

178 Report "No one to Care', prepared and published by the Children's Human Rights Centre of Albania
(CRCA) 2005.
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M. C. told the CRCA team his story:

They put me in the police van and didn't tell me where we were going.
After some 20 minutes of driving we stopped in this place and they took me out.
Then they kept asking me whether that was the place where I committed the
murder. I kept saying that I hadn't committed any murder and they kept slapping
and punching me. I started to cry. Then they told me to take my clothes off. One
of the police officers came from behind and started beating me on my backside
with a baton. Then another policeman ordered me to bend over and he put the
baton inside me...

Throughout the interview with M. C., CRCA observed that he showed clear
signs of post-traumatic stress disorder. No psychosocial help was provided to M. C.
during his stay in the custodial detention centre in Vlora.

S. T., a 17 year-old boy, and his younger brother E. T., 15 years old, were
arrested for armed robbery in 2004. They were kept in the custodial detention centre
of Gjirokastra for three months without trial. S. T. has been sharing a room with a
52 year-old man, and two young people who are 19 and 26 years old respectively.

The police arrested us at home and brought us to the police station. They
took us to the office of one of the investigating police officers. Four guys with
uniforms were present. They kept me and my brother separated. The police kept
asking where we were hiding the gun and the money. First, one of them slapped
me, and then the second one kept punching my face and chest. Then the third
pulled out his baton and kept beating me on my legs and back. The fourth
punched me, too, when the other ones were tired. This situation went on for some
four hours. I told them at the beginning where I had put the gun and the money,
but they didn't believe me. Then a few hours later, at night time as I remember
it, they sent me to the office of the Head of Public Order Police, where I met
their boss. They punched and beat me again. There was blood on my face but
they didn't care. They did the same to my younger brother as well...

8.3. Cases of Rape and Sexual Abuse of Juvenile Offenders. — A. SH. and G.
M. were both 17 years old when they were sexually abused in the Saranda Custodial
Detention Centre in June 2002. They shared their cell with seven other male
detainees: one juvenile, who was 16 years old, and six adults between 20 and 27
years of age. Both victims were 18 years old when the CRCA team interviewed
them. A. SH. told the team that he was raped continuously over a 3—4 month period,
while G. M denied the fact that he had been sexually abused. The abuse was also
confirmed by F. S., who was in the same cell during the time of the abuse.

F. S. told his story to the CRCA Team:

I was never sexually harassed or abused during my six-month stay in
custody. However, two other guys, A. SH. and G. M., were raped in my presence.
I remember that we had these two new guys in the cell, one 20 and the other 27.
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There was nine of us in the cell. One night they got both boys, took their clothes
off and had sex with them. Although both of them were crying, no one came to
help them. The older guys asked me whether I wanted to have sex with them,
but I never did. All the other guys (6 adults) in the cell had sex with them. This
continued for some two or three months. The police officers knew about this, but
they did nothing. The police moved A. SH. and G. M. to another cell only after
the new Head of Police Station came.

Meanwhile A. SH. told CRCA:

There were these two guys one 20 and the other one 27. One night, maybe
around one or two o'clock in the morning they forced me to have sex with them.
I told them to stop, but none of them did. They will see what happens to them
when I get out of here... I never made a complaint to the police, because that
would have been shameful for me.

CRCA presented this case to the police authorities in Saranda, including the
Custodial Detention Centre police officers. There are no records of juveniles com-
plaining about sexual abuse or rape to the police officers. Asked whether they had
received any information that juveniles were having sex with adults, they answered
“No”. When the team asked the police officers why they had moved A. SH and G.
M. to another cell, they replied that both juveniles had complained that they could
no longer stay in that cell. The removal of the juveniles from the cell did not take
place until three months after the sexual abuse had started. There was no action
taken against the offenders either by the juveniles or the police authorities, until the
CRCA lodged a complaint. In 2005, the Ministry of Interior launched an internal
investigation after CRCA had made the case public, but neither the statements nor
the outcome of this inquiry were published.

It can be concluded that the problem of child abuse has acquired alarming
proportions although there are hardly an;/ data or records on child abuse. It puts at
risk many children and young people.1 ? Resort to physical abuse by parents at
almost all levels of society is considered a method of disciplining a child, a method
fostered by tradition and sanctioned by customs. Gender related differences are
present. Male children are punished less and are offered more violence models,
while girls easily become the object of abuse by parents and other family members.
Often, punishment is associated with the idea that “it is for the child's benefit”, that
it ensures obedience to parental authority. Violence is considered a means of
bringing up children and the children themselves perceive it as a justified method
and come to see beating, physical punishment, use of force etc. as normal’ methods
employed by parents to bring up their children.

179 Child Abuse in the Albanian Family' — a Children's Human Rights Centre of Albania Report, Tirana
2005.
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Regarding children deprived of their liberty, Albania does not have a separate
prison for juveniles or correctional facilities for children. Male and female juvenile
offenders are sent to two prisons for adults in Tirana (the capital of Albania).180
Both prisons recently renovated their facilities, but neither has separate wards for
juveniles. Both prisons are overcrowded; due to the shortage of jails in the country,
juvenile offenders share the prison cells with adults, wherefore they are subjected
to different types of torture, including sexual abuse.'®! Leisure activities are very
limited, and although there are facilities for sports activities, there are no funds for
them. The rigid rules applied by the police in prison are a major problem juvenile
offenders face. Few members of staff in both prisons are trained and have good
knowledge of the Convention on the Rights of the Child.'®?

Child labour is a major child rights violation in the country and is closely related
to the economic difficulties that Albanian economy is facing. Large migrations of the
population from rural to urban areas, poverty and the transition period, have placed the
Albanian family under great pressure, which escalates when it comes to children. A
survey conducted by the CRCA questionnaire on the reasons contributing to school
drop out rates in Albania, concluded that 17 % of the drop-outs needed to work to
support their families. Approximately 50,000 children work at least part-time if not
full-time.'? Street children are the least protected and often most exposed to abuse,
uncertainty, illiteracy, malnutrition and hard labour. In Tirana, alone, over 800 children
live as beggars, street vendors, shoe-polishers ete.!34

The Anti-Trafficking Directorate at the Ministry of Public Order estimates
that about 4,000 children under 18 years of age were trafficked in the 1992-2005
period.185 These children were trafficked to neighbouring countries, such as Italy
and Greece, mainly for sexual exploitation, begging, slave labour, and involvement
in criminal networks abroad.!%® Trafficking of children for exploitation and prosti-
tution flourished in the 1992-1998 period,187 and very little was done to prevent

180 The female prison is known as Prison 325; male juvenile offenders serve their sentences at the
Prison of Vagqar, 10 km from Tirana.

181 Albania: alternative report on the state of child rights and the implementation of the Convention
on the Rights of the Child in Albania, Tirana, September 2004, prepared by the Children's Human
Rights Centre of Albania (CRCA) and Albanian Children's Rights Network (ACRN). see http://
www.crca.org.al.

182 Ibid.

183 Child Labour and Street Children in Albania' — a Report by the Children's Human Rights Centre
of Albania, Tirana 2005.

184 Albania: alternative report on the state of child rights and the implementation of the Convention
on the Rights of the Child in Albania, Tirana, September 2004, prepared by the Children's Human
Rights Centre of Albania (CRCA) and Albanian Children's Rights Network (ACRN).

185 Ibid.

186 In February 2006, Albania entered into a special agreement with Greece to combat child trafficking
across the borders of the two countries. See http://www.keshilliministrave.al/shqip/qeveria/vendi-
met/femijet%20e%20trafikuar.asp.

187 The National Strategy to Combat Trafficking in Human Beings, 2001.
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the trafficking on the pretext that the victims had left the country voluntarily looking
for a better life in the Western countries. Child trafficking is not an isolated social
phenomenon and exists mainly because of poverty; families do not have opportunity
for development, communities lack social services, minorities are stigmatised, wo-
men are persistently discriminated against and the educational system's response to
present-day challenges is inadequate.188

8.4. Conclusion. — The Republic of Albania guarantees child rights by law.
The country has ratified the Convention on the Rights of the Child and adopted
several laws providing protection, care and guarantees of child rights. However, in
certain cases such rights are not guaranteed and are often violated. There is no
national authority for the rights of the child and governmental initiatives are not
coordinated. The Albanian government has resisted the establishment of such a body
regardless of NGO pressures. The state and local government budgets envisage no
specific budget lines for children.

The lack of a government-funded system to protect children has contributed
to the increase in child violence and abuse. Child labour and child trafficking, street
children, children in conflict with the law and child abuse are the most striking
phenomena in Albania. NGO pressures on the central and local authorities have not
been effective enough and the implementation of the Convention on the Rights of
the Child has been limited and incomplete. Though various forms of training have
been carried out in many towns of Albania, both government and NGO members
lack knowledge of the Convention on the Rights of the Child. The Government's
failure to grant funds weakened the work of NGOs on the protection of the rights
of the child and the implementation of the Convention.

8.5. Recommendations. —

— The Albanian Government needs to improve the definition of torture,
based on the recommendations of the Committee Against Torture and in
line with the Convention Against Torture;

— the Albanian Government needs to take appropriate measures to place all
pre-trial detention centres under the management of the Ministry of Jus-
tice;

— the Ministry of Interior needs to improve its data collection system and
data analysis regarding juvenile crimes and crimes against children in
Albania. The data need to be disaggregated by age, sex, ethnicity, rural /
urban, offences etc;

— the Ministry of Interior needs to take immediate and appropriate steps to
prepare and approve Standards of Care and Protection of Juveniles in

188 Press statement by Special Rapporteur on the sale of children, child prostitution and child pornog-
raphy on his visit to Albania. See http://www.crin.org/violence/search/closeup.asp?infolD=6547.
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Police Stations and pre-trial detention centres, in partnership with the
Ministry of Justice;

the Ministry of Interior needs to ensure schooling for juveniles in pre-trial
detention centres;

the Ministry of Justice needs to establish a juvenile prison in Albania, and
take appropriate measures to facilitate the implementation of alternative
and educational measures for children and juveniles in conflict with the
law;

the Albanian authorities ought to prepare policies supporting abused
children, and stimulate improvement of legislation to prohibit any form
of abuse or violence against children in Albania;

the Government needs to plan necessary financial resources to support
specialised services for abused children;

the Government ought to take measures to establish a free of charge
National Hotline for Children;

the Albanian authorities need to take appropriate legal and practical measures
to eliminate all forms of child labour involving children under 14;

the Albanian authorities are to issue Guidelines for Protection of Child
Workers between 14 and 18 years of age;

the Albanian authorities need to improve the Labour Code and regulate
domestic child labour in accordance with ILO definitions;

the Albanian Government ought to increase the social benefits for all the
families on the bread line in order to discourage them from putting their
children to work;

the Albanian Government should strengthen the capacity of law enforce-
ment agencies charged with combating child trafficking by providing
them with training, expertise and financial resources;

the Albanian Government should improve legislation concerning sale of
children.

9. Women's Rights

9.1. Legislation. — Under the Constitution, all are equal before the law.'®
Thus, all rights and freedoms are guaranteed equally to both men and women. The
Constitution includes a provision prohibiting discrimination, although it does not
define prohibition. Gender is the first on the list of grounds on which discrimination

189 Article 18 of the Constitution.
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is prohibited.190 In provisions guaranteeing human rights, the Constitution mostly
uses gender-neutral terms, such as 'everyone', 'all' or 'no-one".'’! In addition, the
Constitution awards special protection to young mothers and pregnant women.'”?
Albania has ratified several international agreements regarding women's rights:
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW)193 and its Optional Protocol;'** the Revised European Social Charter;'*?
the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, Protocol 1 to the ECHR specifically guaranteeing
political rights for women; UNESCO Convention against Discrimination in Educa-
tion; and a number of ILO conventions protecting women. '

The Gender Equality Law was adopted in 20047 to realise equal rights of
man and women as guaranteed by the Constitution, promote equal opportunities and
eliminate direct and indirect discrimination on grounds of gender in public life. It
also aims to define the political responsibilities of central and local governments
with regard to promotion of policies for women. Main laws, such as laws on
education, the Election Code, Civil Code, Criminal Code, Labour Code and Family
Code'”® include provisions on gender equality. The Civil Code, for example,
foresees equality between men and women with regard to inheritance. The Criminal
Code includes several articles on women, but does not specifically criminalise
domestic violence. The Labour Code specifically prohibits discrimination on gro-
unds of gender199 and has a separate chapter on protection of women.2’ The
Election Code reiterates the Constitutional guarantee equal enjoyment of the rights
to elect and to be elected by men and women. The Family Code adopted in 2003
includes several articles on motherhood and family relations and legally recognises
co-habitation. Under the Family Code, a spouse who has been subjected to domestic
violence may ask the court to ban the perpetrator from home. As opposed to the

190 1bid., paragraph 2.

191 Almost all provisions on human rights in the Constitution include gender neutral terms. Where
general or gender neutral terms were not used, the authors were careful to use words that are not
gender biased.

192 Article 54 of the Constitution.

193 Ratified by Law No. 7767 of 9 November 1993 “On Adherence to the Convention on the
Elimination of All Forms of Discrimination against Women”, published in the Official Journal
No. 13, dated 14 February 1993.

194 Albania ratified Optional Protocol by Law No. 9052, dated 17 April 2003.

195 Law No. 8960, dated 24 October 2002, on the Ratification of the Revised European Social Charter.

196 For instance, Law No. 8829 of 5 November 2001 Ratifying ILO Convention No. 183 on Protection
of Motherhood or Convention No. 111 on Discrimination in Employment 1958, ratified on 27
February 1997.

197 Law No. 9198, dated 1 July 2004, “on General Equality in Society”. Published in the Official
Journal No. 61, dated 31 August 2004.

198 Law no. 9062 of 8 May 2003 “Family Code”, published in the Official Journal No. 49, dated 20
June 2003.

199 Article 3 of the Labour Code.

200 Articles 104-107 of the Labour Code.
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previous Family Law, the 2003 Family Code allows both men and women to choose
their surnames when concluding a marriage but no longer allows men or women to
choose to take both surnames, keep his’her own or that of the spouse. This is an
issue especially affecting women in a patriarchal society like Albania's.

There is no law on domestic violence and Albanian non profit organisations
initiated drafting of legislation against domestic violence. The Assembly has adop-
ted other laws regulating matter specific to women, such as the laws on the
promotion of the breast—feeding”,zo on the termination of pregnancy,202 or on
reproductive health.2® Such laws provide protection to women especially with
regard to a healthy pregnancy and reproduction.

9.2. Practice. — The state has been investing continuous efforts since 1992
to establish institutions to address women's rights and set up the Department on
Woman and Family within the Ministry of Labour. The Ministry itself was after-
wards renamed into Ministry of Labour, Social Issues and Women and subsequently
into the Ministry of Labour, Social Affairs and Equal Opportunities. A specific body
— the State Committee on Woman and Family — was established in 1998%%* and was
in 2001 renamed into the State Committee on Equal Opportunities. Such bodies are
part of the executive authorities and similar ones have been set up within the
legislative branch as well. The responsibilities of this Committee include implemen-
tation of governmental policies on women, the co-ordination of programmes for the
promotion of equality of men and women at the central and local levels, evaluation
of governmental programmes on women and family, proposing of new legislation,
support to and coordination of NGO activities in the field of women's and family
rights.

Women enjoy the same rights as men under the law, but they are not fully

equal in 2practice. Amnesty International reports that violence against women is
5

common,”® while the US State Department qualifies violence and discrimination

against women as a serious problem in Albania.”%® The EU Progress Report hig-
hlights that the society is a traditionally male dominated one. Although only a few
cases of violence against women were reported, the EU Report notes that the

201 Law No. 8528 dated 23 September 1999 “on Promotion of Breast-Feeding”, published in the
Official Journal No. 27, dated 22 October 1999.

202 Law No. 8045, dated 7 December 1995, “on Termination of Pregnancy”, published in the Official
Journal No. 26, dated 28 December 1995.

203 Law No. 8876, dated 4 April 2002, “on Reproductive Health”, published in the Oftficial Journal
No. 15, dated 13 May 2002.

204 Decision No. 415, dated 01 July 1998, “on the Establishment of the Equal Opportunities Commit-
tee”.

205 Al report 2005: Albania. http://www.amnestyusa.org/countries/albania/index.do.

206 Supporting Democracy and Human Rights: The U.S. Record 2004-2005 March 28, 2005 http://
www.usemb-tirana.rpo.at/pglnews/0328%20supporting%20democracy%20and%20human%20righ
ts%20Eng1.pdf.
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numberzog)f cases reported and prosecuted is much lower than those existing in
reality.

Although women seem to enjoy equal political rights, there have been reports
of family voting, where the man of the house instructs women how to vote,
especially in rural communities. Although women enjoy the right to be elected, only
a few actually avail themselves of the privilege of running and being elected,
considering that political parties themselves rarely field women as their candidates.
It should be noted, however, that several parties have adopted a quota system
allocating a certain percentage of candidacies to women. Women have established
many non profit organisations which have been active in social life; unfortunately,
their campaigns have only slightly changed the status of women in the country.
Domestic violence, in all its forms, remains a huge problem for the country and
women are its greatest victims. State institutions do not always react to domestic
violence which is considered a private affair. Also, women enjoy equal labour-re-
lated rights and can establish a business of their own just like men. Notwithstanding,
more women then men are unemployed and only a few women hold senior offices.

Notwithstanding several laws with gender equality clauses, Albania has failed
to include any quota systems in the legislation to actively support women's partici-
pation in the country's public life. Although the Gender Equality Law includes a
provision requiring that between two equal candidates for a job, priority should be
given to the female candidate, this clause is not strong enough to promote women's
participation in society and the decision-making process.

9.3. Conclusions. — The country has adopted several laws referring to equality
of man and women. De jure, women enjoy all rights as men. A specific gender
equality law has also been adopted. Specific state bodies on women's rights have
been operating since 1992. A Committee on Equal Opportunities recently substituted
the Committee on Women and Family. The civil society has also been actively
promoting women's rights. Women have set up many non-profit organisations
advocating women's issues. Regardless, the status of women needs to improve. They
are not economically empowered, are frequently victims of trafficking and abuse,
and rarely participate in decision-making. Finally, there is no national strategy for
women.

9.4. Recommendation. — Considering the situation of women in the country
and in view of their importance in society and its development, the state should
adopt a national strategy for women. Also, the state should allocate considerable
funds for concrete programmes and projects. Albania must pass a domestic violence
law considering the level of violence against women. Finally, the legislators ought

207 EC, Albania 2005 Progress Report, Brussels, 9 November 2005, SEC(2005)1421,[COM (2005)561
final].
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to consider the adoption of a quota system to promote women's participation in
public life and decision-making processes.

10. Trafficking in Human Beings

10.1. Legislation. — Trafficking in human beings encroaches on a number of
constitutional rights, including the right to life, deportation of both nationals and
foreigners, torture and freedom of movement. A national strategy was approved in
February 2005 to fight trafficking of children and protect children — victims of
trafﬁckmg ® The country has ratified a number of international conventions related
to trafficking. The Government in December 2005 signed in principle the Councﬂ
of Europe Convention on Action against Trafficking in Human Bemgs % 1t has
also signed bilateral agreements on combating trafﬁckm% with neighbouring coun-
tries, such as Macedonia®'® and recently with Greece.”  Trafficking in humans is
regulated by the Criminal Code, which incriminates trafﬁckmg in human beings in
general and specifically trafficking of women and children.?'? It envisages penalties
for criminal offences related directly or indirectly to traffickin ; in human beings
and stricter punishment for trafficking of women or children.?!% Also, it envisages
the conﬁscatlon of all means used during trafficking and proceeds from traffic-
klng * Moreover, with the aim of clarifying provisions on trafficking, the Criminal
Code includes a number of other related articles, incriminating kidnapping of adults

208 Council of Ministers Decision No. 171, dated 11 February 2005 on the Approval of the National
Strategy against Trafficking and Protection of Children — Victims of Trafficking and to amend
Decision No. 8, dated 5 January 2002 on the Establishment of the State Committee for Combating
Trafficking in Human Beings, published in the Official Journal No. 21, dated 13 April 2005.

209 Decision of 6 December 2005. See http://www.keshilliministrave.al/shqip/qeveria/mbledhjet/vendi-
me%206%20dhjetor.asp.

210 Law No. 9307 dated 4 November 2004.

211 See http://www .keshilliministrave.al/shqip/qeveria/vendimet/trafikimi%?20i%20femiojeve.asp.

212 Criminal Code: Article 110/a — Trafficking in human beings, Article 114/b — Trafficking in women
for prostitution, Article 128/a — Intentional hiding or substituting of a child, Article 128/b —
Trafficking of children.

213 These include trafficking of human beings, trafficking of women for prostitution, trafficking of
children, illegal border crossing; assistance in illegal border crossing; exploitation of prostitution,
including incitement, mediation in or profit from prostitution; prostitution; exploitation of prostitu-
tion in aggravated circumstances of minors or people incited or forced to prostitution outside of
Albania by criminal organisations; maintenance, exploitation, financing and renting out of premises
for prostitution; kidnapping of an adult or child under the age of 14; intentional hiding or
substituting of a child; unlawful deprivation of liberty and endangering a person's life or causing
physical disability; physical assault; sexual assault; confiscation of identification papers; forgery of
identification papers; threat; commission of criminal offences in collusion by armed or criminal
organisations.

214 In fact, there is an inconsistency between two articles of the Criminal Code, Article 30 (1), and
Article 36. Under Article 36, confiscation of means used to commit the criminal offence and of
proceeds from crime is mandatory and applied by the court, while Article 30 (1) states that this
penalty (among other punishments) can be applied together with the principal penalty.

60



Human Rights in the Republic of Albania in 2005

and children, exploitation of prostitution, illegal crossing of borders, sexual and
physical assaults. Other Criminal Code provisions are also related to trafficking in
human beings, such as the ones on marriage, especially forced marriage, and forgery
of documents. The Code also stipulates the confiscation of all objects serving or
used to commit the crime and all material and financial proceeds from crime
following the conviction for the crime. This also complies with the European
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime, ratified by Law No. 8646 on 20 July 2000.

Under Albanian law, citizens of foreign countries may be deported if they
have illegally entered Albania. Law No. 8492 of 27 May 1999, “on Foreigners”
thus regulates situations related to trafficking. Foreigners, who illegally entered or
stayed in Albania, may be deported, at the special order of the Ministry of Public
Order. Consequently, persons involved in trafficking, who had illegally entered
Albania, may be subject to this Article 21

It is worth mentioning that a victim of trafficking is entitled to all rights of
due process, including the right to be represented by a legal counsel, an interpreter,
etc. In addition, the Albanian Assembly adopted a Witness Protection Law in 2004
and relevant by-laws in 2005.21°

There are specific laws aiming to suppress trafficking, such as Law No. 8663
of 5 August 2002 “on the Registration, Manner of Use and Control of Motor-Po-
wered Navigational Conveyances under 20 Tons Net”. To fight trafficking, the
government early this year proposed a draft law banning the use of such speedboats
for a period of three years. Notwithstanding outcries that the draft violates human
rightszﬁgélaranteed by the Constitution,”!” the Assembly passed the law on 3 April
2006.

10.2. Practice. — Albania has in place quite an elaborate legislative frame-
work to fight trafficking. Also, the country has established several bodies to combat
trafficking, such as the Anti-Trafficking State Committee set up in 2002.2" The
Committee comprises representatives of all relevant institutions fighting trafficking.
Also, an Anti-Trafficking Unit was established in 2005 under the supervision of the

215 However, if there are reasonable grounds to believe that the foreigner's life would be threatened in
the country which he is to be deported to, she or he will be exempted from deportation and may
apply for asylum.

216 Law No. 9205, dated 15 March 2004 “on the Protection of Witnesses and Co-operators of Justice.
Published in the Official Journal No. 22, dated 16 April 2004.

217 This is a case when the aim cannot justify the means, as the means are in violation of the highest
law in the country and human rights of citizens. Stricter measures ensuring the functioning of the
state structures and their respect of human rights would have been the best avenue.

218 Seventy two members of the Assembly voted for the law. See http://www.parlament.al/dokumen-
ti.asp?id=897&kujam=Si.

219 Decision No. 8, dated 5 January 2002, “on the Establishment of the State Committee for Combating
Trafficking in Human Beings”.
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Ministry of Interior.??’ A National Reception Centre has also been set up. The
situation is also tackled by NGOs that have established additional shelters for
trafficked persons. Internatlonal organisations operating in Albania, including
UNHCR, OSCE, IOM, USAID I are also dedicated to the fight against trafficking.
They have helped set up shelters for trafficked women and children and are
conducting specific anti-trafficking programmes. The government lacks mechanisms
to streamline and coordinate international programmes and support.

Albania is still a source country prlmarllgf for women and children trafficked
for sexual exploitation, begging and labour.??? Persons are mostly trafficked to
Greece and Italy and further on to the United Kingdom, France and the Nether-
lands.??® The magnitude of trafficking is related to the fact that Albania remains the
poorest country in the region. The phenomenon affects both females and males.
Europol's 2005 Report found Albania, among other Balkan countrles to be the
primary source of trafficking of women in Eastern Europe * The U.S. State
Department's 2005 Trafficking in Persons Report categorised Albania as a Tier 2
country for the fourth year running. However, it should be noted that the country
has become less of a trafficking source compared to the preceding years due to the
measures taken to fight trafficking; the ministry of Interior report states that Albania
does not represent a transit country for trafﬁckmg victims arriving from other
countries and whose destination is the EU.>

The justice system is an important element in the fight against trafficking.
Courts have passed a number of sentences conv1ct1ng kidnappers of children or
women, whom they had usually forced to work.?® The Serious Crimes Court
recently convicted three child traffickers to 59 years of imprisonment. 227 The
witness protection mechanisms have mainly not been applied for lack of funds.

220 Prime Minister's Order No. 203 of 19 December 2005.

221 The anti-trafficking program is one of USAID's largest and most comprehensive bilateral programs
in Albania. Its key components of prevention, reintegration, and coordination are focused on
addressing the issue of trafficking from a victim's and child's rights perspective.

222 AI Report 2005: Albania. See http://web.amnesty.org/report2005/alb-summary-eng.

223 U.S. State Department's 2005 Trafficking in Persons Report, June 3, 2005. See http://www.sta-
te.gov/g/tip/rls/tiprpt/2005/46613.htm.

224 On 24 January, South Eastern European Times quoted a 2004. Europol report on organised crime
in Europe as saying Albania, Bulgaria and Romania, along with Ukraine, were primary sources of
the trafficking of women in Eastern Europe and that organised groups of ethnic Albanians were
active in many EU member states and involved in various criminal activities such as drug
smuggling, illegal immigration and human trafficking. See http://www.legislationline.org/?tid=178
&jid=2.

225 Republic of Albania, Ministry of Interior, Anti-trafficking Unit: Report on the Realisation of the
Albanian National Strategy to Combat Trafficking in Human Beings, January — December 2005.

226 On 6 June, a court in Tirana convicted Baftar Gjana to 18 years in prison and Xhevair Lusha to
15 years for kidnapping a 20-year-old woman, smuggling her across the Adriatic, and selling her
in Italy in December 2001. The woman had been forced into prostitution and subsequently escaped,
returned to Albania, and testified against the kidnappers.

227 Tema Newspaper, Thursday, 6 April 2006.
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Although the Albanian authorities have reported that several witnesses have been
offered protection,228 the implementation of laws and by-laws remains weak and
the bodies that are to implement them have not been set up yet.

10.3. Conclusion. — The law empowers Albanian authorities to fight traffic-
king. Witness protection legislation is now in force and detailed by subsidiary
legislation. Trafficking has not been eradicated yet, despite the national and inter-
national efforts invested in the endeavour. Suppression and elimination of trafficking
prompted the adoption of drastic regulations, which in certain cases restrict other
human rights. Considering that trafficking is related to poverty and given the current
state of the Albanian economy, the Albanian authorities cannot combat it alone and
calls for support from other countries, both NGOs and governments. Regardless of
the fact that the country is investing significant efforts in fighting trafficking,
implemeg[gltion of anti-trafficking tools remains inadequate and a critical area of
concern.

10.4. Recommendations. — In view of the situation and based on the conclu-
sions, it is recommended that:

— the country allocate more money to combating trafficking;

— witness protection mechanisms are applied and budget funds allocated
specifically for witness protection and the remuneration of witnesses and
persons co-operating with the justice system;

— more active co-operation between the NGOs and international govern-
ments on anti-trafficking programmes to achieve better results;

— cooperation with neighbouring countries is expanded and stepped up;

— the government try to find the best way to fight trafficking, not by
violating other rights like it has done with the moratorium on speedboats;

— specific areas of legislation are implemented more effectively and with
greater willingness;

— more funds are allocated for implementation of legislation.

228 Eleven witnesses were provided with special protection measures including relocation in 2005. In
addition, provisional (one-month) protection measures were ordered for 15 witnesses. As per human
trafficking, one protected witness was relocated. See Report on Realisation of the Albanian National
Strategy to Combat Trafficking in Human Beings, January — December 2005 of the Anti-Trafficking
Unit, Ministry of the Interior, Republic of Albania.

229 U.S. State Department's 2005 Trafficking in Persons Report, June 3, 2005. See http://www.sta-
te.gov/g/tip/rls/tiprpt/2005/46613.htm.
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HUMAN RIGHTS
IN BOSNIA AND HERZEGOVINA IN 2005

I INTRODUCTION

The Bosnia and Herzegovina (BiH) Constitution laid down the foundati-
ons of the human rights system in BiH. The Constitution was adopted as Annex
IV to the Dayton Peace Accords signed in Paris on 14 December 1995. Human
rights have a specific status in the Constitution, notably in Article II(2) which
says: “The rights and freedoms set forth in the European Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols shall
apply directly in Bosnia and Herzegovina. These shall have priority over all
other law”.2 Under the Constitution, “To that end, there shall be a Human Rights
Commission for Bosnia and Herzegovina as provided for in Annex 6 to the
General Framework Agreement”.> Annex 1 to the Constitution lists 15 additional
human rights agreements that will be applied in BiH.# The following provision
in Article II (6) is especially relevant with respect to the implementation of these
standards:

Bosnia and Herzegovina, and all courts, agencies, governmental or-
gans, and instrumentalities operated by or within the Entities, shall apply and
conform to the human rights and fundamental freedoms referred to in para-
graph 2 above.’

However, the general conclusion that can be drawn after ten years of imple-
menting the human rights protection system is that there is an enormous gap
between human rights theory and practice in BiH.

Amending the BiH constitutional framework has been the main topic of BiH
public and political debates. Nearly all relevant protagonists have views on how the
Constitution ought to be amended; these are so diverse that it is quite unlikely

1 The author is Head of the Library and Documentation Department of the Human Rights Centre of
the University in Sarajevo.

2 Constitution of Bosnia and Herzegovina, p. 16.
3 Ibid., p. 16.
4 Ibid., p. 23.
5 Ibid., p. 17.
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minimum agreement on a common platform will be reached. There is only
consensus on the fact that BiH needs a new constitutional framework and on
human rights issues. All participants in the talks on constitutional amendments
agree that human rights must retain a prominent position in the future constitu-
tional provisions. The popularly called 'first stage' of constitutional changes
ended in May 2006, when eight political parties, which had proposed constitu-
tional amendments, failed to muster the necessary majority in the BiH Parlia-
mentary Assembly.

However, even had the constitutional amendments been adopted, it remains
uncertain that their adoption would have affected human rights practice in BiH to
a greater degree. Namely, the valid constitutional provisions already provide for the
protection of a broad spectrum of human rights. Since the Dayton Accords were
signed, the BiH legislative bodies (state, entity and cantonal parliaments) have
adopted a number of progressive and modern laws in conformity with international
human rights standards and on the basis of the constitutional provisions on human
rights. The key problem is their implementation, which is in specific cases so poor
that it may even be said that specific legal provisions are not implemented at all
(e.g. laws on gender equality, labour, access to information, etc.).

Many factors lie at the cause of the difficult implementation of human rights
regulations: a history marked by the rule of authoritarian regimes; armed conflicts,
the main feature of which included crimes against civilians, ethnic cleansing and
even genocide; the non-existence of a human rights culture, an undeveloped civil
society, etc. The situation is additionally complicated by the nature of the interna-
tional community's involvement in BiH. Some maintain that the international com-
munity, spearheaded by the Office of the High Representative (OHR),® has a
mission of authoritarian “state-building”, turning BiH into a form of international
protectorate,” and frequently lay responsibility for the state of human rights on the
IC representatives, not on national authorities.

This report aims to highlight the problem of the discrepancy between human
rights theory and practice in BiH. It will thus give a general overview of all
international human rights treaties binding on BiH, its complex and unique human
rights protection system and its recent changes. However, to illustrate the real state
of human rights in BiH, the report will also cite several examples of large-scale
human rights violations, notably violations of political rights and the prohibition of
discrimination, of the right to a fair trial, the right to work, the right to pension and
disability insurance and health insurance and of national minority rights.

6 More on the mandate of the Office of the High Representative in BiH available at www.ohr.int.
7 Gerald Knaus and Marcus Cox, “The “Helsinki Moment” in Southeastern Europe”, Journal of
Democracy, Vol. 16, No. 1 (2005), p. 40.
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IT HUMAN RIGHTS IN LEGISLATION

The human rights system in BiH came to be on 21 November 1995, the day
the Dayton Peace Accords were initialled.® It is defined by Annex 4 to the Accords
i.e. the Constitution of BiH. Apart from the Constitution, Annex 6, entitled Human
Rights, also defines the human rights system. In addition to the Preamble of the
Constitution, which expresses the highest level of commitment to democratic prin-
ciples and the respect of human rights, paragraphs 1-8 of Article II of the Consti-
tution directly treat the field of human rights.

Article 11
Human Rights and Fundamental Freedoms

1. Human Rights. Bosnia and Herzegovina and both Entities shall
ensure the highest level of internationally recognized human rights and
fundamental freedoms. To that end, there shall be a Human Rights Com-
mission for Bosnia and Herzegovina as provided for in Annex 6 to the
General Framework Agreement.

2. International Standards. The rights and freedoms set forth in the
European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms and its Protocols shall apply directly in Bosnia and Herze-
govina. These shall have priority over all other law.

3. Enumeration of Rights. All persons within the territory of Bosnia
and Herzegovina shall enjoy the human rights and fundamental freedoms
referred to in paragraph 2 above; these include:

(a) The right to life.

(b) The right not to be subjected to torture or to inhuman or degrading
treatment or punishment.

(c) The right not to be held in slavery or servitude or to perform forced
or compulsory labor.

(d) The rights to liberty and security of person.

(e) The right to a fair hearing in civil and criminal matters, and other
rights relating to criminal proceedings.

(f) The right to private and family life, home, and correspondence.

(g) Freedom of thought, conscience, and religion.

(h) Freedom of expression.

(i) Freedom of peaceful assembly and freedom of association with others.
(G) The right to marry and to found a family.

8 The Accords were ratified in Paris on 14 December 1995.
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(k) The right to property.
(I) The right to education.
(m) The right to liberty of movement and residence.

4. Non-Discrimination. The enjoyment of the rights and freedoms
provided for in this Article or in the international agreements listed in
Annex I to this Constitution shall be secured to all persons in Bosnia and
Herzegovina without discrimination on any ground such as sex, race,
color, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other status.

5. Refugees and Displaced Persons. All refugees and displaced per-
sons have the right freely to return to their homes of origin. They have
the right, in accordance with Annex 7 to the General Framework Agre-
ement, to have restored to them property of which they were deprived in
the course of hostilities since 1991 and to be compensated for any such
property that cannot be restored to them. Any commitments or statements
relating to such property made under duress are null and void.

6. Implementation. Bosnia and Herzegovina, and all courts, agencies,
governmental organs, and instrumentalities operated by or within the
Entities, shall apply and conform to the human rights and fundamental
freedoms referred to in paragraph 2 above.

7. International Agreements. Bosnia and Herzegovina shall remain or
become party to the international agreements listed in Annex I to this
Constitution.

8. Cooperation. All competent authorities in Bosnia and Herzegovina
shall cooperate with and provide unrestricted access to: any international
human rights monitoring mechanisms established for Bosnia and Herze-
govina; the supervisory bodies established by any of the international
agreements listed in Annex I to this Constitution; the International Tribu-
nal for the Former Yugoslavia (and in particular shall comply with orders
issued pursuant to Article 29 of the Statute of the Tribunal); and any other
organization authorized by the United Nations Securitg Council with a
mandate concerning human rights or humanitarian law.

The international agreements in Article II (paras. 4 and 7) are listed in Annex
1 to the Constitution:

1. 1948 Convention on the Prevention and Punishment of the Crime
of Genocide

9 BiH Constitution http://www.ustavnisud.ba/?lang=hr&page=texts/constitution/article02.
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2. 1949 Geneva Conventions I-IV on the Protection of the Victims
of War, and the 1977 Geneva Protocols I-II thereto

3. 1951 Convention relating to the Status of Refugees and the 1966
Protocol thereto

4. 1957 Convention on the Nationality of Married Women
5. 1961 Convention on the Reduction of Statelessness

6. 1965 International Convention on the Elimination of All Forms of
Racial Discrimination

7. 1966 International Covenant on Civil and Political Rights and the
1966 and 1989 Optional Protocols thereto

8. 1966 Covenant on Economic, Social and Cultural Rights

9. 1979 Convention on the Elimination of All Forms of Discrimina-
tion against Women

10. 1984 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment

11. 1987 European Convention on the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment

12. 1989 Convention on the Rights of the Child

13. 1990 International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families

14. 1992 European Charter for Regional or Minority Languages

15. 1994 Framework Convention for the Protection of National Mi-
noritieslo

The BiH Constitution is a unique example of constitutional practice in the
world owing to the fact that the listed international human rights standards constitute
an integral part of it.

Pursuant to the BiH Constitution, human rights are also enshrined in the Cons-
titutions of the two entities (the Federation of BiH and the Republika Srpska (RS)), the
Constitution of the Brcko District and the constitutions of all BiH Federation cantons.
The RS Constitution, however, differs from the others as it makes no mention of
international human rights standards or the institution of Ombudsman. When one takes
into account the presented constitutional framework, one can assert that citizens of BiH
enjoy the highest degree of human rights protection, at least theoretically.

The human rights protection system in BiH also has an institutional frame-
work in which the following institutions hold the most prominent positions:

— Human Rights Ombudsman of Bosnia and Herzegovina

10 Ibid.
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— Institution of the Ombudsman of the Federation of Bosnia and Herzegovina
— Ombudsman of Republika Srpska

— Human Rights Commission within the Constitutional Court of Bosnia and
Herzegovina

— Constitutional Court of Bosnia and Herzegovina

— Court of Bosnia and Herzegovina

These national human rights institutions can be divided into two sub-groups: (1)
institutions reaching legally binding decisions (the courts and the Human Rights Com-
mission within the Constitutional Court of BiH), and (2) institutions whose decisions
are not legally binding and are issued in the form of recommendations (all ombudsman
institutions). The list of national institutions for the protection of human rights is not
exhausted by the above institutions when one takes into account Article I (6) of the
BiH Constitution under which all state and entity judicial, legislative and executive
authorities are responsible for the respect and protection of human rights.

Since the Dayton Accords came into effect ten years ago, the national human
rights protection system has undergone significant changes regarding all listed main
national institutions for the protection of human rights, especially those established
under Annex 6 to the Dayton Accords. Annex 6, or the “Agreement on Human
Rights”, establishes a Human Rights Commission comprising two bodies: the Om-
budsman Office and the Human Rights Chamber. The Commission was to an extent
modelled after the European system for the implementation of the ECHR, while the
Ombudsman Office played a role similar to that of the European Commission of
Human Rights. The Ombudsman initially operated as an independent public insti-
tution with jurisdiction over civil complaints about violations of human rights
guaranteed by the BiH Constitution. After investigating the allegations, the Ombuds-
man publishes his or her findings and conclusions. The Ombudsman forwards his
or her recommendations to the competent government bodies which are to take
measures to rectify the established human rights violations. Initially, the Ombuds-
man referred specific cases to the Human Rights Chamber.

While it operated,'! the Chamber had the mandate “to consider alleged or
apparent violations of human rights as provided in the European Convention for the
Protection of Human Rights and Fundamental Freedoms and the Protocols thereto,
and alleged or apparent discrimination arising in the enjoyment of the rights and
freedoms provided for in the Convention and 15 other international agreements
listed in the Appendix to Annex 6. Particular priority was given to allegations of
especially grave or systematic violations, as well as those founded on alleged

discrimination on prohibited grounds”.!?

11 The mandate of the Human Rights Chamber expired on 31 December 2003.
12 Human Rights Chamber, available at http://www.hrc.ba/bosnian/home.htm.
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The procedure applied by the Human Rights Chamber procedure was mode-
lled after that of the ECtHR. The Chamber was allowed to receive applications
“concerning such human rights violations directly from any Party to Annex 6 or
from any person, non-governmental organisation or group of individuals claiming
to be the victim of a violation by any Party or acting on behalf of alleged victims
who are deceased or missing”.!3 Moreover, it had jurisdiction only over applications
“concerning matters which are within the responsibility of one of the Parties to
Annex 6 (the State of Bosnia and Herzegovina, the Federation of Bosnia and
Herzegovina and the Republika Srpska), and which occurred or continued after entry
into force of the General Framework Agreement on 14 December 1995.14

All decisions of the Chamber were final and binding. The respondent Parties
were obligated to implement them fully and the OSCE and OHR, to which the
decisions were forwarded, played an important role in monitoring their implemen-
tation. In practice, citizens would bypass the Ombudsman Office because its proce-
dures were long and decisions not legally binding, and would file their complaints
directly with the Human Rights Chamber. The Human Rights Commission thus
found itself operating as two separate institutions, not as one single national human
rights institution. This de facto division was legalised in late 2000 when the OHR
imposed the Law on the Human Rights Ombudsman of Bosnia and Herzegovina
and transformed the former Ombudsman Office into a national institution at the
state level and extended the Chamber's mandate until the end of 2003.!> The Human
Rights Chamber's mandate expired on 31 December 2003. The Human Rights
Commission within the Constitutional Court of Bosnia and Herzegovina16 was set
up with the mandate to adjudicate applications received by the Chamber by 31
December 2003 under the Agreement between the parties pursuant to Article XIV
of Annex 6 signed on 22 and 25 September 2003 and January 2005. The Commis-
sion applies the same legislation as the Human Rights Chamber and its decisions
are also final and binding and the respondent parties are obliged to implement them
fully. Commission decisions in meritum are still forwarded to the OSCE and OHR
which monitor compliance with them.

The decision on the gradual dissolution of the Human Rights Chamber and
its integration in the BiH Constitutional Court was the topic of many discussions,
public and expert debates. According to former Chamber Judge Manfred Nowak,
the decision was rash and taken under pressure from the CoE and Venice Commis-
sion and BiH politicians. The main arguments for the dissolution of the Chamber

13 Ibid.

14 Ibid.

15 Nowak, Manfred. “Introduction”, “Human Rights Chamber for Bosnia and Herzegovina: Digest:
Decisions on Admissibility and Merits 1996-2002. Kehl; Strasbourg; Arlington: N. P. Engel, 2003.
p. 3.

16 More information on the Human Rights Commission within the Constitutional Court of Bosnia and
Herzegovina is available at http://www.hrc.ba/commission/bos/default.htm.
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were based on its partial overlap with the jurisdiction of the Constitutional Court
and its alleged transitional nature, Nowak claims.!” On the other hand, the decision
to dissolve the Human Rights Chamber came at the time this institution had finally
begun to operate as a modern national human rights protection institution, having
successfully suppressed political influence on the process of judicial adjudication
and built a positive public image. The Chamber ceased work precisely at the time
it achieved the highest level of statistical efficiency, when its performance conside-
rably improved in terms of quality, at the time it was reaching decisions like the
one on the so-called Algerian Group or on the establishment of a Commission for
Investigation of Genocide in Srebrenica. The question remains to what extent the
Chamber's successful performance motivated the extremely strong coalition of the
IC and BiH politicians that was working on abolishing it.

Judicial authority in BiH is exercised by the Constitutional Court and the
Court of Bosnia and Herzegovina. In the context of the valid specific constitutional
framework for human rights protection (inclusion of international human rights
agreements in the Constitution), this report focuses on the Constitutional Court of
Bosnia and Herzegovina,'® which may be qualified as the “strongest protector of
human rights”.!? Its activities are guided by the BiH Constitution, the Court Rules
of Procedure and the ECHR.

Under the BiH Constitution, the ECHR enjoys the effectiveness of a consti-
tutional law.2? In Article 2, it speaks of the direct applicability of the ECHR, i.e.
application of ECHR norms to specific cases. ECHR provisions are actually applied
by the regular BiH courts and the Constitutional Court and Court of Bosnia and
Herzegovina. The Constitutional Court of Bosnia and Herzegovina has exclusive
jurisdiction to decide any dispute that arises under the BiH Constitution between
the Entities or between Bosnia and Herzegovina and an Entity or Entities or between
institutions of Bosnia and Herzegovina. It also has appellate jurisdiction over issues
under the BiH Constitution arising out of a judgment of any other court in Bosnia
and Herzegovina. In practice, this key institution within the human rights protection
system is operating in extremely disadvantageous circumstances. First of all, the
'direct application' of the ECHR is brought into question within the existing legis-
lative system as most valid laws are not in conformity with ECHR provisions,
wherefore it is extremely difficult to directly apply the general norms of the ECHR.

17 Nowak, Manfred. “Introduction”, “Human Rights Chamber for Bosnia and Herzegovina: Digest:
Decisions on Admissibility and Merits 1996-2002. Kehl; Strasbourg; Arlington: N. P. Engel, 2003.
p. 15.

18 More information on the organisation and procedures of the Constitutional Court of Bosnia and
Herzegovina is available at www.ustavnisud.ba

19 Simovi¢, Miodrag N. “Role of the Constitutional Court of Bosnia and Herzegovina in the Protection
of Constitutionality in Bosnia and Herzegovina”. Kriminalisticke teme. Vol. 3, No. 34 (2004).
p. 240.

20 Pobri¢, Nurko. “Application of the ECHR in Court Practice — Review and Prospects”. Ljudska
prava: revija za ustavno i medunarodno pravo. Vol. 1, No. 2 (2000), p. 102.
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The BiH Constitution, with its ambiguous and mutually contradictory provisions,!

additionally aggravates human rights protection.??

The human rights protection system in BiH is complemented by the two
entity ombudsman institutions: the Institution of the Ombudsman of the Federation
of Bosnia and Herzegovina and the Ombudsman of Republika Srpska — Human
Rights Protector.

The Institution of the Ombudsman of the BiH Federation was established
under the Federation of BiH Constitution “as an independent institution to protect
human dignity, rights and freedoms of natural persons as guaranteed by the BiH
Constitution and the BiH Federation Constitution and in the instruments listed in
the Annex thereto”.?> The Institution of the Ombudsman comprises three persons,
representatives of each of the three constituent nations (Bosniac, Serb, Croat). The
RS Ombudsman — Human Rights Protector has the same mandate and composition.
Like the state ombudsman, the entity ombudsmen cannot issue legally binding
decisions. If they find a human right has been violated, they issue relevant recom-
mendations to the state bodies charged with human rights violations.

Every year, the entity Ombudsmen register thousands of complaints of BiH
citizens. To illustrate, the Institution of the Ombudsman of the Federation of BiH
in 2004 registered 11,400 complaints encompassing 25,058 citizens who complained
about the actions by executive, legislative and judicial authorities. Of the complaints,
68.09% were found to be grounded.?* The Institution of the Ombudsman of the
Federation of BiH in 2004 undertook 12,041 activities with regards to the compla-
ints (written and verbal representations and exhortations, decisions establishing
human rights violations, and recommendations), and registered a 65.5% compliance
with its recommendations, a drop over the preceding years.?

In 2004 and the first quarter of 2005, the Institution of the Ombudsman of
the Federation of BiH issued also 23 special reports on large-scale violations of
social and health-related rights, property rights, the right to privacy, enforcement of
security measures in court proceedings, freedom of the media, etc. Cooperation with
the authorities in this area has plunged, as only 34% of its recommendations were
complied with. 26

21 All ambiguities and contradictory provisions in the Constitution of Bosnia and Herzegovina are
apparently the consequence of the fact that the Constitution is a document which is an integral part
of a peace agreement between parties to an armed conflict.

22 Pobri¢, Nurko. “Application of the ECHR in Court Practice — Review and Prospects “. Ljudska
prava: revija za ustavno i medunarodno pravo. Vol. 1, No. 2 (2000), p. 102.

23 Citizen's Guide to the Government of the Federation of Bosnia and Herzegovina’. Sarajevo:
International Foundation for Election Systems, 2002, p. 67.

24 Ombudsmen note that the percentage ranges between 10% and 15% in traditional democracies.

25 Ombudsmen note that the percentage always exceeds 90% in traditional democracies.

26 All data and statistical indicators were taken from the 2004 Annual Report of the Institution of
Ombudsman of the Federation of Bosnia and Herzegovina available at http://www.bihfedomb.org/
bos/reports/annual.htm.
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In the same period, the Ombudsman of RS — Human Rights Protector
received 4,517 written complaints, while some 20,000 citizens verbally asked the
Ombudsman to help them protect their rights. With the 553 complaints carried over
from the previous year, the Ombudsman processed a total of 5,070 written compla-
ints, 3,624 of which successfully (by opening investigation, mediation or issuance
of recommendations); 3595 were resolved by mediation, while written recommen-
dations were issued regarding 41 cases (0.6%). Of the 41 written recommendations,
29 were complied with; the fate of the rest remained unknown as they were issued
at the end of the reporting period.2’

Entity Ombudsmen have for years been issuing extremely troubling as-
sessments of the state of human rights in BiH, having registered human rights
violations at all levels and in nearly all walks of life. Moreover, the Ombudsmen
have registered lesser respect for human rights in 2004 and 2005 mostly by the
legislative and executive authorities at all levels. Part of the responsibility rests also
with IC agencies which have been showing less and less interest in constructively
contributing to the qualitative functioning of the human rights system in BiH. This
is manifested by the fact that the IC has in the recent period failed to provide real
support to the numerous reports and recommendations issued by the entity Ombuds-
men. The Ombudsmen continue alerting to the numerous discriminatory laws dating
from the communist era and the fatal legal lacunae created by the non-adoption of
adequate legislation.

In addition to the Ombudsmen, the BiH human rights protection system
comprises the other courts, state agencies, authorities and bodies at all state levels,
which are obligated to apply and respect human rights and fundamental freedoms
under the BiH Constitution. Precisely these institutions are the most main cause of
the unsatisfactory state of human rights in the country. Their attitude towards human
rights stems from their ignorance and alarming lack of awareness of the main
principles and legal provisions pertaining to the broad scope of human rights and
their lack of will and desire to take on this burning issue.

IIT INDIVIDUAL RIGHTS

1. Prohibition of Discrimination and Political Rights

Bosnia and Herzegovina is suffering from one of the most severe forms of
discrimination in the field of realisation of political and civil rights. The strongest
legal guarantor of human rights and freedoms in BiH - its Constitution — is

27 All data and statistical indicators were taken from the 2004 Annual Report of the Ombudsman of
Republika Srpska — Human Rights Protector, available at http://www.ombudsmen.rs.ba/izvjesta-
ji/godisnji.html.
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paradoxically the source of such discrimination. Prof. Dr. Omer Ibrahimagi¢ gives
a legally founded explanation of the paradox: he claims that the BiH Constitution
gives precedence to the entities at the expense of the state, citizens and peoples and
that this is the key reason why the state of BiH does not function.

Under Article IX (3) in the General Provisions of the BiH Constitution,
“Officials appointed to positions in the institutions of Bosnia and Herzegovina shall
be generally representative of the peoples of Bosnia and Herzegovina.” Articles IV
and V, regulating the composition and election of the BiH Parliamentary Assembly
and Presidency, are, however, in contravention of Article IX. The borders of the
BiH electoral districts coincide with the borders of the entities; thus, Bosniacs and
Croats living in Republika Srpska cannot run for the seats in the House of Peoples
or the BiH Presidency reserved for Bosniacs and Croats, and vice versa, the Serbs
living in the Federation of BiH are deprived of the right to run for the seats in the
Parliamentary Assembly House of Peoples and the BiH Presidency reserved for
Serbs.?8

Articles IV and V of the BiH Constitution are obviously in contravention of
Article 25 of the ICCPR which emphasises the principle of equality in the conduct
of public affairs and election.

Article 25, ICCPR:

Every citizen shall have the right and the opportunity, without any
of the distinctions mentioned in Article 2 and without unreasonable res-
trictions:

(a) To take part in the conduct of public affairs, directly or through freely
chosen representatives;

(b) To vote and to be clected at genuine periodic elections which shall
be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors;

(¢c) To have access, on general terms of equality, to public service in his
country.

Article 3, Protocol No. 1 to the ECHR:
The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will ensure

the free expression of the opinion of the people in the choice of the
legislature.

Prof. Ibrahimagic bases his assertion on the violation of human rights on para.
7 of the Document of the Copenhagen Meeting of the CSCE 1990 Conference on

28 Ibrahimagi¢, Omer. “State of Bosnia and Herzegovina according to European Democratic Stan-
dards”, Pregled: casopis za drustvena pitanja. No. 1-2/2005. pp. 37-38.
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the Human Dimension, according to which, “to ensure that the will of the people
serves as the basis of the authority of government, the participating States will
permit all seats in at least one chamber of the national legislature to be freely
contested in a popular vote (7.2); guarantee universal and equal suffrage to adult
citizens (7.3); respect the right of citizens to seek political or public office, indivi-
dually or as representatives of political parties or organizations without discrimina-
tion (7.5).2°

The situation is additionally aggravated by the fact that similar discriminatory
provisions have already been recognised and penalised by the BiH Constitutional
Court Decision U/58 on Entity Constitutions. Prof. Ibrahimagic¢ notes that this will
result in the “the entities being multiethnic but Bosnia and Herzegovina not being
a multiethnic community of citizens. Its multiethnicity will be mediated by the
multi-ethnicity of the entities”.>°

With the adoption of the Decision, the Entity Constitutions achieved a higher
level of conformity with the BiH Constitution, higher than the level of its own
self-conformity. In other words, the BiH Constitution is unconstitutional as it
contains totally contradictory provisions on the respect of human rights of BiH
citizens. The discriminatory effect of the BiH Constitution does not end with the
above provisions. The 'error in construction' of the Constitution, as Prof. Ibrahimagic
qualifies it, lies in Article IV (3d) regulating the decision making procedure in both
BiH Parliamentary Assembly chambers: the House of Representatives and the
House of Peoples.

Entities are given precedence at the expense of the citizens and peoples
in both chambers. As the House of Peoples comprises Delegates of the three
constituent peoples delegated by the Entity parliaments and the House of Repre-
sentatives is composed of representatives of citizens elected by voters in both
entities, it seems illogical to condition a decision by a majority including at least
one-third of the votes of the Delegates or Members from the territory of each
entity. In parliamentary democracies with houses of representatives, such cham-
bers represent citizens as political actors, they are the houses of the citizens, of
the voters in the broadest sense of the word. In houses of representatives,
decisions are taken by the majority of those present and voting. The political
capacity of the citizens is lost by conditioning the adoption of a decision by a
one-third vote of delegates or members from the territory of each entity. The
House of Representatives as the house of citizens is thus transformed into the
house of entities, while the House of Peoples, although a house of peoples, is
also transformed into a house of entities.?!

29 Ibrahimagi¢, Omer. “State of Bosnia and Herzegovina according to European Democratic Stan-
dards”, Pregled: casopis za drustvena pitanja. No. 1-2/2005, p. 38.

30 Ibid., p. 38.

31 Ibid., p. 39.
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Therefore, citizens of BiH are discriminated against by the provisions of the
BiH Constitution and to the benefit of the entities of the Federation of Bosnia and
Herzegovina and Republika Srpska.

2. Right to a Fair Trial and the State of the Judiciary

Key international human rights documents, such as the ECHR and the
ICCPR, deal with the right to a fair trial. In view of the constitutional status of these
treaties in BiH, the importance of this right is thus indisputable when assessing the
state of human rights in BiH. Its relevance is all the greater in view of the history
of the judiciary in BiH, which never enjoyed a high degree of freedom, indepen-
dence or autonomy. Institutions charged with human rights and international agen-
cies active in BiH have to date exhibited satisfactory awareness of the importance
of the right to a fair trial and nearly all relevant reports on the state of human rights
in BiH have dealt with the realisation of this right.

Relevant data on the realisation of the right to a fair trial evidence large-scale
violations of the human rights of BiH citizens in this area as well. Violations extend
to nearly all essential elements of the right, such as judicial independence and
impartiality, fair trial, trial within a reasonable time, efficient judicial protection,
etc. The numerous reports by national and international government and non-go-
vernment institutions thus highlight the problem of the “non-functioning of the
judiciary”, which is a direct consequence of exceptional political pressures on the
judiciary. Political pressures are apparently exerted on nearly all segments of the
judiciary, which also suffers from lack of qualified staff, large backlogs and, of
course, lack of funds, which is further aggravated by misspending of the available
funds. The judiciary of Bosnia and Herzegovina was not improved by the many-year
reform of the judiciary that involved the establishment of new judicial institutions,
such as the High Council for Courts and Prosecution et al, reappointment of judges
and prosecutors, restructuring of courts and prosecution offices, adoption of new
criminal and civil laws. Furthermore, human rights institutions have been receiving
increasing numbers of civil complaints about the work of the judiciary.

Large-scale violations of the right to a fair trial are mostly perpetrated with
respect to trial within a reasonable time. To illustrate, the courts in the BiH
Federation had 493,536 pending cases at the end of 2004.%2 Justification for such
alarming backlogs is mostly found in the lack of judges and inadequate legislation
unnecessarily expanding the jurisdiction of the courts to include matter that could
be decided by other government agencies.33 It seems that the judicial reform has

32 The 2004 Annual Report of the Institution of the Ombudsman of the Federation of Bosnia and
Herzegovina is available at: http://www.bihfedomb.org/bos/reports/2004/rpt2004sudska.htm.
33 Ibid.
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failed to address these 'bottlenecks' of the judicial system. Human rights reports
identify the municipal courts as the institutions violating the right to a fair trial the
most.

Civil complaints about violations of the right to a fair trial have increased
steadily over the years and the violations of this right are expected to feature as the
predominant human rights problem in Bosnia and Herzegovina in the future as well.

3. Minority Rights

Bosnia and Herzegovina is a signatory of a large number of universal and
regional international treaties directly or indirectly guaranteeing the rights and
freedoms of persons belonging to national minorities. One of the most important
such documents is doubtlessly the Framework Convention for the Protection of
National Minorities ratified by BiH. The state's stance on national minorities may
be best illustrated by its attitude to its commitments deriving from the Framework
Convention and its reporting obligations. Although BiH was to have submitted its
initial report on the state of national minority rights by 1 June 2001, it did so only
on 20 February 2004. The second report, due on 1 June 2004, has not been
submitted yet. Moreover, BiH still has not ratified the European Charter for Regi-
onal or Minority Languages.

The BiH Constitution is the main guarantor of the protection of human rights
of national minorities. The Constitution comprises additional human rights agre-
ements applicable in BiH, including the Framework Convention for the Protection
of National Minorities. Therefore, the provisions of the Framework Convention have
constitutional effectiveness in BiH. Although the Constitution on the one hand
guarantees an international level of national minority rights protection, it also
comprises provisions violating the main principles of the rights of national minori-
ties the protection of which it allegedly guarantees. Apart from listing the Frame-
work Convention in the provisions on international agreements applicable in BiH,
the BiH Constitution makes no mention of national minorities in any other provisi-
on. Instead, alongside the constituent peoples (Bosniacs, Serbs and Croats), it merely
mentions “Others” in the part of the Preamble on constitutionality in organising
post-Dayton statehood of Bosnia and Herzegovina. “Others” is generally interpreted
to include also the national minorities living in BiH. The rights of national minori-
ties are directly violated by the above mentioned Articles IV and V of the BiH
Constitution regulating the constitution of the BiH Parliamentary Assembly House
of Peoples (comprising 5 Bosniacs and 5 Croats from the BiH Federation and 5
Serbs from the RS) and the BiH Presidency (comprising one Croat and Bosniac
elected in the territory of the Federation of BiH and one Serb elected in the territory
of the RS). Therefore members of national minorities are deprived of the fundamen-
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tal human right to be elected to offices at the highest legislative and executive levels
of government.

The BiH Constitution and the Framework Convention on the Protection of
National Minorities were the basis for the adoption of the Act on Rights of Ethnic
and National Communities and Minorities in Bosnia and Herzegovina (Official
Gazzete, 12/03) that came into force on 14 May 2003.

This Act promotes the right of national minorities (17 are enumerated in
Article 3) to be represented in authorities and other public services at all levels,
proportionately to their representation according to last census. The term “propor-
tionately” in the application of the law should be regarded as minimum participation,
while the number of representatives can be even higher, as BiH in principle accepted
the “positive discrimination” system in its minority rights protection policy.3*

Under the Act, the criteria and manner of election of national minority
members to parliaments are to be elaborated by the election laws of BiH, the
entities, and the statutes and other laws and subsidiary legislation of cantons, cities
and municipalities. So will the participation i.e. representation of national minority
members in the executive and judiciary and the public services. A very important
provision of the Act is the one regarding the establishment of a BiH Council of
National Minorities within the BiH Parliamentary Assembly, which is to comprise
representatives of every recognised national minority in BiH. The Council is to
delegate experts to work in the Constitutional Legal Commission and the Human
Rights Commission, standing bodies in both chambers of the BiH Parliamentary
Assembly. The Act also obliges the entity parliaments to form national minority
councils. In its final provisions, the Act sets deadlines for the implementation of
specific provisions. The entities were given six months from the date of entry into
force of the Act (14 May 2003) to harmonise their regulations on national minority
rights and other laws and regulations relating to national minority rights with the
Act. The legal deadline expired on 14 November 2003, but most of the provisions
of the Act have not been implemented yet. Nor have serious preparations for their
implementation begun. This fact is commented also in the annual report of the
Helsinki Committee for Human Rights in Bosnia and Herzegovina:

Although the Law on Rights of Ethnic and National Communities and
Minorities in Bosnia and Herzegovina was adopted more than two years ago, it
is not being applied both because the necessary by-laws have not been passed
and because of lack of political will.33

34 Bosnia and Herzegovina Council of Ministers Report on legal and other measures on implementa-
tion of principles determined in the Framework Convention for the Protection of National Minori-
ties, p. 32.

35 Helsinki Committee for Human Rights in BiH. Report on the State of Human Rights in Bosnia and
Herzegovina (analysis for the period January-December 2005), Sarajevo, Helsinki Committee for
Human Rights in BiH, 2006. Available at: http://www.bh-hchr.org/Izvjestaji/izvj2005.htm. 06 Feb-
ruary 2006.
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Right to information in minority languages is also violated at a large scale
in Bosnia and Herzegovina. This right is regulated by relevant legal provisions.

The Law on Rights of Ethnic and National Communities and Minorities in
Bosnia and Herzegovina devotes adequate attention to the right to information of
minorities in Articles 15 and 16. Persons belonging to national minorities in BiH
have the right to found radio and television stations, publish newspaper and other
print media in the language of the minority they belong to. Radio and television
stations founded by BiH, the entities, cantons, cities and municipalities with the role
of public service are obliged to envisage special shows in their programmes for
members of national minorities and may also provide other content in minority
languages.

Radio and television stations as BiH public services are obliged to at least
once a week provide a special news programme for members of national minorities
in their languages. Entities and Cantons will regulate in their provisions the rights
in paragraph 1 of this Article, departing from the share of a national minority in the
population of the entity, canton, city and municipality.

Also the Law on Basic Public Radio-TV Service and Public Radio-TV
Service of Bosnia and Herzegovina (Official Gazette of BiH, 13/02) in its provisions
concerning the programme principles sets forth that “Public Broadcasters' program-
mes will recognise national, regional, tradition, religious, cultural, linguistic and
other features of constituent peoples and all citizens of BiH. The Public Broadcas-
ters' pro%ramming will also affirm cultural and other needs of national minorities
in B-H”.*®

These provisions have not been implemented either. The Helsinki Committee
for Human Rights in BiH reports that there are only two stations occasionally
broadcasting programmes in the Roma 1r:1nguage.3 7

The national minorities' right to education, the part pertaining to learning their
native languages, and additional tuition in literature, history and culture in their
minority languages, are also violated. As a census of the population has not been
conducted, it is nearly impossible to ascertain in which parts of Bosnia and Herze-
govina must schooling in a minority language be organised. Moreover, the entity
and cantonal legislation is insufficiently developed and does not create a favourable
legal environment for the realisation of this right.

36 Bosnia and Herzegovina Council of Ministers Report on legal and other measures on implementa-
tion of principles determined in the Framework Convention for the Protection of National Minori-
ties, 2003, p 47.

37 Helsinki Committee for Human Rights in BiH. Report on the State of Human Rights in Bosnia and
Herzegovina (analysis for the period January-December 2005), Sarajevo, Helsinki Committee for
Human Rights in BiH, 2006. Available at: http://www.bh-hchr.org/Izvjestaji/izvj2005.htm. 06 Feb-
ruary 2006.
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Of all recognised minorities in BiH, the Roma minority definitely faces the
greatest problems. Despite the lack of precise indicators, it is doubtlessly the biggest
and poorest minority in Bosnia and Herzegovina.38 Roma are exposed to drastic
violations of a broad range of civil and political, economic, social and cultural
rights, especially to ethnic discrimination, violations of their right to work, to social
and health insurance, to education, to adequate housing, etc.

4. Economic, Social and Cultural Rights

The state of Bosnia and Herzegovina and its entities and other levels of
authority are unable to ensure the respect of economic, social and cultural rights of
citizens due to the extremely unstable and insecure social and political environment,
deficient economic order, inefficient legal protection system, underdeveloped eco-
nomy and the material and cultural poverty of the country. To make things worse,
even the existing resources are manipulated with and abused, all at the expense of
BiH citizens.

The field of economic, social and cultural rights comprises the right to work
and labour-related rights, such as the right to fair and adequate work conditions,
protection at work, unionist rights and freedoms, etc; the right to social insurance
and security i.e. the right to social protection and aid; the right to an adequate living
standard, including the right to housing; the right to health; the right to education;
the rights of persons with disabilities, etc. Providing for the realisation of these
rights requires major financial outlays and investments by the state. It is quite clear
that the state of BiH's economic (im)potency cannot adequately satisfy any interna-
tional standards on the realisation of economic, social and cultural rights.

BiH is a signatory of a whole set, albeit not all, international documents
regulating economic, social and cultural rights. However, it has not yet signed the
European Social Charter, a key regional document in this area of human rights. This
report cannot go into a detailed analysis of the national legislation regulating
economic, social and cultural rights, but will merely voice the conclusion that the
national legislation generally satisfies international standards. The problem however
lies in its implementation. On the one hand, the state lacks both the capacity and
ability to implement the adopted laws; on the other, the citizens are unable to exert
adequate pressure on the state to overcome the standstill in the respect of economic,
social and cultural rights. The following examples best illustrate the real state of
economic, social and cultural rights of BiH citizens.

38 Inits 2005 Annual Report, the Helsinki Committee for Human Rights in BiH estimates that between
80 and 100 thousand Roma live in Bosnia and Herzegovina..
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4.1. Right to Work

BiH has suffered from an extremely high unemployment rate for years, which
on occasion exceeds 43% of the working-age population. In terms of numbers, BiH
has 499,074 unemployed citizens (344,025 in the Federation of BiH and 155,050
in RS). Unemployment is on the rise and the number of unemployed rose by 10,000
in 2005 alone. When those working in the grey economy are excluded, the number
of unemployed is actually much smaller. Assessments are that some 20% of the
people are really unemployed. In any case, hundreds of thousands of BiH citizens
are not realising the fundamental human right to work as defined by relevant
international standards®® and national legislation. The state of BiH and its entities
are incapable of developing and implementing social programmes that would ade-
quately address the vital needs of this vulnerable category of the population.

At the same time, the right to work of employed BiH citizens is violated at
a large scale. The greatest problem regards the so-called 'workers on hold'. The
Labour Act of the Federation of Bosnia and Herzegovina (Official Gazzete, 43/99)
addresses the problem in Article 143, which had at the time of adoption caused
many a debate in the BiH Federation Parliament.

An employee, who is found to be on hold on the day of the entry into
force of this Law, shall retain that status not longer than six months from the
date of entry into force of this Law, unless the employer calls the employee back
to work before the deadline expires.

An employee, who was employed on 31 December 1991 and who has
addressed her/his employer in writing or personally within 3 months from the
date of entry into force of this Law, in order to establish his or her employment
status and has not entered employment with another employer in this period, shall
also be considered an employee on hold.

An employee shall be entitled to compensation of salary fixed by the
employer for the duration of her/his on hold status.

If the employee on hold as described in paragraph 1 and 2, is not called
back to work within the deadline set in paragraph 1 of this Article, his or her
employment shall be terminated, and s/he shall be entitled to a severance allo-
wance not lower than triple the average monthly salary paid at the Federation
level in the previous three months, as published by the Federation Statistics
Bureau, if s/he has up to five years of insured service, and to minimum half the
average monthly salary for each additional year of insured service.

Exceptionally, in lieu of the severance allowance, the employer and the
employee may come to an agreement on an alternative form of compensation.

39 Bosnia and Herzegovina ratified 68 ILO instruments.
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The manner, terms and deadlines for payment of the severance allowance
referred to in paragraphs 4 and 5 of this Article shall be defined in a written
contract concluded between the employer and the employee.

If a person's employment terminates pursuant to paragraph 4 of this
Article, the employer may not hire a person with the same qualifications or
education other than the person referred to in paragraphs 1 or 2, if the latter is
unemployed, within the following year.*

The amendments to the Labour Act (Official Gazzete, 32/00) delegate em-
ployment status cases to cantonal commissions for the implementation of Article
143 of the Labour Act. The commissions reach first-instance decisions on the cases;
appeals of their decisions are decided by the relevant Federal Commission. Although
the above provisions provide legal grounds for resolving the issue of workers on
hold, their practical application is wholly dissatisfactory. First of all, the work of
the cantonal commissions is slow, inefficient, non-transparent and susceptible to
political influence and manipulation. The Commission in the Una-Sana Canton, for
instance, has practically stopped operating because its members were not being paid;
thousands of claims remain pending. Other commissions also face large backlogs.
Employers also obstruct the realisation of the right to severance pay; many refuse
to pay the guaranteed severance allowances, others simply do not have enough
money in their accounts to fulfil the obligation. In such cases, the citizens are forced
to go to court and enter lengthy judicial proceedings.

The BiH Federation Ombudsman has established numerous irregularities and
illegal actions in its analysis of the work of the cantonal commissions.

The FBiH Ombudsmen also note that a large number of employed citizens
complained to the cantonal commissions about the implementation of Article 143
of the Labour Act, usually after having failed to resolve the issue in the company
they had worked for. They were unable to attach all the relevant documentation
to the complaint to the commission as they had previously submitted it to the
company. The employers, as a rule, failed to return the documents to the
employees or forward them to the commission for the implementation of Article
143 of the Labour Act. The commissions in most such cases resorted to unlawful
steps i.e. instead of requiring of the complainant to attach all the necessary
documents or themselves asking the employers for the documents, as Article 143
envisages, they issued general public requests to the complainants to submit the
‘relevant documents' within a specified deadline. Such calls mostly went unheard,
as most employees are IDPs or refugees and living outside the BiH Federation.
Instead of acting in accordance with the law and their legal purview, the com-
missions tended to dismiss the employees' complaints and grounded their illegal
decisions on the fact that complainants had not submitted the required documents.

40 Official Gazzete, 43/99, p. 1783.
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The Ombudsmen recall that none of the provisions envisage such form of
communication between the commissions and the complainants, especially when
their vital issues are at stake. The only exception is envisaged by Article 92 of the
Act on Administrative Procedures on the service of documents via public notifica-
tion. The Act allows such service exceptionally, when an administrative authority
does not know or cannot identify the person. In practice, such form of service is
resorted to in urgent matters of public interest. Under Article 92, apart from posting
the statement on the notice board of the authority, it can also be published in
newspapers and other media or in other customary ways.

None of the prerequisites for the application of this provision by the
commissions for the implementation of Article 143 have obviously been fulfilled.
Moreover, the procedure conducted by the commissions is not an administrative
procedure, wherefore the provisions of the Act on Administrative Procedures
cannot be applied.

BiH Federation Ombudsmen have also found the commissions in breach
of the law with respect to appeals of their decisions; they unlawfully hold on to
the appellants' documents for a long time, instead of forwarding them to the
Federal Commission for prompt review. This constitutes a gross violation of the
employees' rights and such practice inter alia impedes the realisation of Annex
VIIL. Such conduct has been observed particularly in the work of the Cantonal
Commission in Sarajevo.*!

Although the above observations by the FBiH Ombudsman were made in
2004, the situation in this area did not improve in 2005. The problem of workers
on hold also plagues Republika Srpska,42 which regulates the right to severance pay
in an identical manner, in Article 152 of the RS Labour Act. Other provisions of
the Entity labour laws also leave ample room for manipulations that may result in
large-scale violations of human rights of BiH citizens.
4.2. Right to pension, disability and health insurance™
The dreary state of human rights protection in Bosnia and Herzegovina
especially dramatically affects its elderly population. Many of the elderly live below
the general poverty line and are extremely susceptible to all economic changes. They
experience numerous problems in accessing health care, social insurance and special
aid. A considerable share of the elderly, mostly in rural areas, does not have health

41 Institution of the Ombudsman of the BiH Federation. The 2004 Report on the State of Human
Rights in the BiH Federation is available at: http://www.bihfedomb.org/bos/reports/2004/rpt2004
sudska.htm.

42 Assessments are that some 60,000 applications for employment status resolution in accordance with
Article 152 have been filed in RS. Only a few percent have apparently been processed.

43 The right to pension and disability insurance will be elaborated mostly from the viewpoint of the
human rights of the elderly, one of the most vulnerable categories of BiH's population.

83



Regional Human Rights Report 2005

insurance. Numerous violations of the right to a pension have also been registered.
These problems have for years especially beleaguered the elderly with the status of
returnees to their pre-war homes. Moreover, the elderly are insufficiently informed
of their rights and obligations vis-a-vis the state. The elderly, especially those living
alone in rural areas, frequently fall victim to crime.

Bosnia and Herzegovina's social policy is mostly regulated by legislation on
health, pension and disability insurance. Under the Constitution of Bosnia and Herze-
govina, the entities have jurisdiction over pension and disability insurance i.e. each
entity has its own laws regulating this area. The situation in the RS is simpler, as “only”
three levels of authority — BiH, the RS, and municipal levels — deal with social policy.
In the Federation of Bosnia and Herzegovina, four levels of authority — BiH, the
Federation of BiH, cantons and municipalities — are charged with social policy.

In the former Socialist Federal Republic of Yugoslavia (hereinafter
SFRY), civilian pensions were administered by the six Socialist Republics under
their own respective laws and institutions. In addition, the state-level Law on
Basic Rights of Pension and Disability Insurance at the Level of the State
(Official Gazzete, 23/82, 77/82, 75/85, 8/87, 65/87, 87/89, 44/90 and 84/90)
granted equal minimum rights to every SFRY citizen and regulated the rights of
persons who moved from one Republic to another.**

The system was based on the “pay as you go” system, whereby contributions
from salaries of currently employed citizens were used to sustain current pensions.
The current BiH pension insurance system also goes by that principle. The pension
system is defined by the following legislation:

Federation of Bosnia and Herzegovina Level:
1. Pension and Disability Insurance Act (Official Gazzete, 29/98),
amended by the House of Representatives Decision to Amend the Federal
Pension and Disability Insurance Act (Official Gazzete, 49/00)

2. Pension and Disability Insurance Organisation Act (Official Gaz-
zete, 49/00)

Republika Srpska Level:
1. Pension and Disability Insurance Act (Official Gazzete, 32/00,
40/00 and 37/01).

Under the Constitution of the BiH Federation, social policy is within the joint
jurisdiction of the federal and cantonal authorities. However, a separate constituti-

44 BiH Human Rights Chamber: Decision on Admissibility and Merits (delivered on 10 January 2003):
Case Nos. CH/02/8923, CH/02/8924, and CH/02/9364: Boko Klitkovi¢, Anka Pasali¢ and Dusko
Karanovi¢ v. Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina and the Republika
Srpska http://www.hrc.ba/database/decisions/CH02-8923%20et%20al%20Klickovic%20Admissibi-
lity%20and%20Merits%20E.pdf. (15 December 2003)
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onal provision sets out that the federal authorities may formulate policies and adopt
laws on any issue related to social policy. Cantons, too, may formulate policy and
implement laws but they cannot adopt laws.

At the fourth, municipal level, social policy is legislated by the Act on
Self-Government. Under the Act, the municipalities shall primarily address local
needs with respect to child care, education, work, employment and social protection.

The goal of social protection is to provide social well-being to all citizens
with social needs; under BiH laws, these include the elderly, especially those
without family care. Pension and disability insurance constitutes one of the most
important and simultaneously most efficient forms of organised protection of the
elderly.

BiH, and especially the Federation, spend less on social protection of the
vulnerable population (including the elderly) than any other country in the region. It is
extremely difficult to justify that, as BiH is a country with a high level of social needs.
Moreover, the inadequate laws additionally aggravate the situation as they prescribe a
much greater volume of social protection than the state coffers can afford.

However, a pension is a right a beneficiary has acquired by length of service,
wherefore the right to a pension is closely linked to one of the fundamental civil
rights — the right to work. The main problem in the functioning of the pension
system is the disproportion between the outlays and income and most pensioners
risk falling into the category of the poor. Also, the pensioner/worker ratio is quite
unfavourable so that even the extremely high contributions employees have to pay
are insufficient to cover the cost of pensions and the average pension does not
exceed 30% of the average income per capita. Moreover, the “absence of harmoni-
sed legislation between the two Entities and the lack of state-level legislation
regulating pension and other social benefits causes problems for displaced pensio-
ners and returnees. Specifically, these problems arise from the different pension
calculation schemes and different pension amounts in each Entity”.45

As a practical matter, a person who retired in Sarajevo and held a pension
there before the armed conflict, but later began receiving pension payments from
the RS Fund after displacement to the Republika Srpska, would continue, after
returning to Sarajevo, to receive the lower pension payment from the RS Fund.
Such a returnee, while receiving the smaller RS Fund pension, would also face
a higher cost of living in Sarajevo than in Republika Srpska. Moreover, such a
returnee would receive a pension much lower than a person who had made

45 BiH Human Rights Chamber: Decision on Admissibility and Merits (delivered on 10 January 2003):
Case Nos. CH/02/8923, CH/02/8924, and CH/02/9364: Boko Klitkovi¢, Anka Pasali¢ and Dusko
Karanovi¢ v. Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina and the Republika
Srpska. URL: http://www.hrc.ba/database/decisions/CH02-8923%20et%20al%20Klickovic%20Ad-
missibility%20and%20Merits%20E.pdf. (15.12.2003).

85



Regional Human Rights Report 2005

similar pension contributions during their working life but remained in the
Federation throughout the armed conflict.*¢

Three pensioners with the status of returnees to the BiH Federation submitted
an application to the Human Rights Chamber with regard to this matter. In the
Decision on Admissibility and Merits (delivered on 20 January 2003), the Chamber
concluded:

...3. by 10 votes to 2, that the Federation of Bosnia and Herzegovina has
discriminated against the applicants in the enjoyment of their right to social
security under Article 9 of the International Covenant on Economic, Social and
Cultural Rights, the Federation of Bosnia and Herzegovina thereby being in
breach of Article I of the Agreement;

...7. by 10 votes to 2, to order the Federation of Bosnia and Herzegovina
to take all necessary legislative and administrative actions by 10 July 2003 to
ensure that the applicants are no longer discriminated against in their enjoyment
of pension rights guaranteed by Article 9 of the International Covenant on
Economic, Social and Cultural Rights, particularly in comparison to those pen-
sioners who remained in the Federation during the armed conflict;

...8. by 10 votes to 2, to order the Federation of Bosnia and Herzegovina to
compensate each applicant for the difference between the pension that he or she
would be due under the Pension Agreement between the pension funds and the
amount the applicant would have received from the Federation Fund, from the date
of his or her application to the Human Rights Chamber until the date of the
Federation's compliance with the remedy ordered in conclusion no. 7 above.*’

The Human Rights Chamber upheld the RS Association of Pensioners inter-
pretation that the Decision applies to all pensioners in FBiH with the status of
returnee to the Federation. However, the Federation of BiH acknowledges the
Decision only with respect to the above three cases.®®

In conclusion, one can only reiterate the above statement that absence of
harmonised legislation and inefficient mechanisms for implementing the decisions
of the Human Rights Chamber and other human rights institutions gives ample room
for large-scale violations of the human rights of the elderly.

Health care is another important area in which the elderly suffer extensive
human rights violations. Health insurance is a single system based on the principles
of solidarity and reciprocity and, by investing funds, the citizens can ensure the
realisation of their right to health care and other forms of (compulsory or voluntary)
insurance in the manner prescribed by the law. Health insurance of citizens com-

46 Ibid., p. 4.
47 Ibid., p. 15.
48 Nezavisne novine, 19 December 2003.
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prises a set of measures, activities and procedures for the promotion of fundamental
human rights, such as the right to life, preservation and promotion of health,
undertaken by the state, entities, cantons, municipalities, health care institutions,
health staff, companies and other legal persons and citizens. Health protection and
insurance in BiH is regulated by the following laws:

Bosnia and Herzegovina Level:
1. BiH Public Health Fund Act (Official Gazzete, 26/96)

Federation of Bosnia and Herzegovina Level:
1. Health Care Act (Official Gazzete, 29/97 and 7/02)
2. Health Insurance Act (Official Gazzete, 30/97)

Republika Srpska Level:
1. Health Care Act (Official Gazzete, 18/99, 23/99 and 58/01)
2. Health Insurance Act (Official Gazzete, 18/99 and 70/01)

Brcko District Level:

1. Health Care Act of the Br¢ko District of Bosnia and Herzegovina
(Official Gazzete, 2/01)

2. Health Insurance Act of the Br¢ko District of Bosnia and Herze-
govina (Official Gazzete, 1/02 and 7/02)

BiH citizens have the right to following forms of health insurance: 1) com-
pulsory health insurance, 2) voluntary health insurance, 3) supplementary health
insurance.

The law envisages the establishing of cantonal health funds via which the
citizens can realise their rights to compulsory health insurance. At the Federation
of Bosnia and Herzegovina level, the Federal Insurance and Re-Insurance Fund was
established to conduct activities and realise rights arising from compulsory insurance
of interest to all cantons, specific rights deriving from conventions, other internati-
onal treaties or laws and to conduct obligatory health insurance affairs. Health
protection provided by the Health Insurance Act inter alia includes health care of
citizens over 65 but only if the per capita incomes of their household members do
not exceed the average salary in the Federation in the preceding month. The
Cantonal Insurance Funds and the Federal Insurance and Re-Insurance Fund are
autonomous organisations and their rights and obligations are laid down in the
Health Insurance Act and their statutes.

There are three forms of health insurance in the RS as well: 1) compulsory
health insurance, 2) voluntary health insurance, and 3) supplementary health insu-
rance.
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The RS Health Insurance Fund provides conditions for the realisation of
compulsory health insurance and is legally authorised to introduce supplementary
health insurance. However, even citizens covered by health insurance must additi-
onally pay for health care services in case of serious illnesses. High health care costs
expose uninsured citizens (36% of the poor do not have health insurance) to even
greater risks of impoverishment.

Health care of the elderly is clearly additionally aggravated in view of the
situation in the country, especially the financial difficulties and the deficiencies of
the public health system.

According to the Medium-Term Development Strategy (PRSp), the chief
cause of the poor state of the health care system in BiH lies in unequal access to
health care, especially of returnees, most of whom are either unemployed or pensi-
oners. This remains to be a problem notwithstanding the written agreement between
the health insurance funds of the FBiH, the RS and the Brc¢ko District. The Human
Rights Chamber has also presented some interesting facts regarding health care in
BiH in its Decisions.

Facts relating to health care:

17. In addition to the problem of disparate pension amounts, pensioners
living in one Entity but receiving payments from the other Entity's pension fund
reported being unable to realise secondary social benefits related to their pension,
the most important of these benefits being health care. Until recently, health
insurance for pensioners within Bosnia and Herzegovina was geographically
fixed to the Entity of their pension registration. If a person moved from one
Entity to the other, their health insurance did not move with them. Thus, insured
treatment would only be provided where the person was registered, and they
would incur personal liability for the full costs of treatment at other locations.
Under this scheme, elderly pensioner returnees, a category of persons with
relatively high health care needs, were required to travel to the other Entity to
receive health care or otherwise pay the full cost of health care services.

18. On 5 December 2001, health care officials of the Federation, Repub-
lika Srpska and the Brcko District entered into the Agreement on the Manner and
Procedure of Using Health Care Services of Insurees in the Territory of Bosnia
and Herzegovina Outside the Territory of the Entity, Including Br¢ko District, in
Which they are not Insured (Hereinafter Health Care Agreement) (Official Gaz-
zete, 30/01, Official Gazzete, 8/02, Official Gazzete, 9/02) to secure access to
health care for returnees. Under this Agreement, effective 1 January 2002,
persons who return or have returned form one Entity to the other, including
pensioners, are entitled, under certain conditions, to insured health care services
pursuant to legislation in their place of return. The pension fund to which the
returnee is attached is required to certify a form in order for the pensioner to be
registered for insured health care in the place of return.
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19. Under the Health Care Agreement, a Special Commission for co-or-
dination and monitoring was established. This Commission issued instructions
concerning registration of beneficiaries, issuance of health care documents and
other relevant procedures..

20. According to UNHCR, implementation of the Agreement was proble-
matic and it was not fully implemented until May 2002. This was primarily due
to the fact that the RS Fund was not providing the required certification for
pensioners returning to the Federation, which prevented those returnees from
registering for and receiving insured health care in the Federation.

21. According to a report of the Human Rights and Rule of Law Sarajevo
Field Office of the Office of the High Representative (hereinafter OHR), howe-
ver, procedural problems with the Health Care Agreement were nearly non-exi-
stent in May and June 2002, and complaints from the main returnee association
in Sarajevo Canton have ceased to exist. The report indicates that in late May,
the RS Fund began to verify the required documents, and the major obstacle to
implementation was removed. Thus, the Serb returnees observed in the study had
no trouble accessing medical facilities in Sarajevo Canton. The report generally
concludes that, after a six-month delay, the Health Care Agreement has come
into effect throughout Bosnia and Herzegovina and there are no major or legal
procedural obstacles to health care access.*’

Pension and disability insurance and health care are of vital importance to
the survival of BiH's elderly population. However, the list of areas in which human
rights are violated is not exhausted here. Due to the extensiveness of the human
rights agenda in BiH, the other areas in which the human rights of the elderly are
violated are not even registered officially. In essence, the whole spectrum of violated
civil, political, economic, social and cultural rights of the elderly has remained
unrevealed for years now. Only civil society protagonists directly involved in the
vital needs of the elderly are aware of the true scope of violations.

IV CONCLUSION

The functioning of the human rights protection system hinges on the functi-
oning of the state as a whole. In the case of Bosnia and Herzegovina, the complex
organisation of the legal system,50 fragmentary procedures for adopting and appl-

49 BiH Human Rights Chamber: Decision on Admissibility and Merits (delivered on 10 January 2003):
Case Nos. CH/02/8923, CH/02/8924, and CH/02/9364: Poko Klitkovié¢, Anka Pasali¢ and Dusko
Karanovi¢ v. Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina and the Republika
Srpska. URL: http://www.hrc.ba/database/decisions/CH02-8923%20et%20al%20Klickovic%20Ad-
missibility%20and%20Merits%20E.pdf. (15 December 2003).

50 Five legal systems are in effect in BiH: the legal systems of the state of BiH, of the Federation of
BiH, of the RS, of the Brcko District, and at the level of Federation of BiH Cantons.
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ying laws and the state's limited accountability afforded by the BiH Constitution are
insufficient to ensure the functioning of a modern state and, therefore, the realisation
of the full protection of a broad range of human rights.51 Public administration is
unable to fulfil the requirement to harmonise legal regulations at all administrative
levels, thus leaving room for various manipulations which ultimately result in
extensive human rights violations. It can be concluded on the basis of illustrated
examples of large-scale human rights violations that the authorities in BiH lack the
understanding, capacity and often political will to establish a functional human
rights protection system.

The deep gap between the theory and practice of human rights is a problem
BiH public policies have failed to address adequately. The basic developmental
documents, such the European Integrations Strategy and the Medium-Term Deve-
lopment Strategy, include blanket recommendations on the need to respect interna-
tional standards and harmonise national legislation. Bosnia and Herzegovina is
obviously in need of a national strategy for the protection of human rights that will
include an action plan and precise timeframes for the implementation of the envi-
saged activities. If such a strategy is not formulated, the public perception of the
concept of human rights, which is already negative, will suffer irreparable damage
and, in the long-term, hinder the process of human rights culture development.

51 Democracy Assessment in BiH, Sarajevo, Fund for an Open Society, Bosnia and Herzegovina, p. 42.
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HUMAN RIGHTS IN BULGARIA IN 2005

I INTRODUCTION

Bulgaria is a parliamentary democracy of approximately 7.7 million persons.
Regular parliamentary elections were held on 25 June 2005. They were generally
recognised as free and fair by international observers despite some reported irregu-
larities. The Bulgarian Socialist Party won the elections and after long negotiations
formed a Government in coalition with the National Movement of Simeon the
Second (NMSS) and the Movement for Rights and Freedoms (MRF). The main
priority of this three-member coalition is Bulgaria's accession to the European
Union. The new government has continued the neo-liberal policy of the previous
governments.

In October 2005, the European Commission published its Monitoring Report
on Bulgaria’s Progress towards Accession to the European Union. As in its prior
reports, the Commission expressed serious concerns about the human rights situation
in a number of areas, such as the excessive use of force and firearms by law
enforcement officials, inhuman conditions in several of the country's prisons and
detention facilities, and the integration of minority groups and people with mental
disabilities. However, as in previous years, the report concluded that Bulgaria
fulfilled the European Council 1993 Copenhagen Criteria. Its main criticisms regar-
ded judicial reforms, corruption and problems related to organised crime. The
European Commission reiterated its concerns again in May 2006 and conditioned
its final decision on Bulgaria's full EU membership in January 2007 on the resolu-
tion of these problems.

In 2005, there was some progress in safeguarding rights and freedoms in
certain spheres, e.g. the legislative framework on access to legal aid and protection
from domestic violence was improved. In other areas, however, like the excessive
use of force and firearms by law enforcement officials and the protection of the
right to life, the situation marked a regress.

Bulgaria has ratified all major international documents — both universal and
regional — and adopted new legislation related to human rights protection. However,
the lack of proper implementation of this legislation is the most serious obstacle to
the realisation of human rights.
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Despite the positive changes, Bulgaria has not yet ratified and/or promulgated
in the State Gazette the following international documents on non-discrimination
and women' s rights: the 1949 Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of Others; UN Convention on
Consent to Marriage, Minimum Age for Marriage and Registration of Marriages,
1962; Protocol 12 to the European Convention on Human Rights and Fundamental
Freedoms, 2005; Council of Europe Convention for Action against Trafficking in
Human Beings No. 197, 2005; The following international documents were ratified
but not promulgated in the State Gazette, wherefore they cannot be fully considered
part of the Bulgarian legislation: ILO Convention 156 concerning workers with
family obligations, 1981; UN Convention on the Political Rights of Women, 1952;
UN Convention on the Elimination of All Forms of Discrimination against Women,
1979, Convention against Discrimination in Education, 1960.

This report is based on the human rights research reports and analyses of the

Bulgarian Gender Research Foundation and the Bulgarian Helsinki Committee for
2005.

IT INDIVIDUAL RIGHTS

1. Right to Life

According to the Bulgarian Helsinki Committee Annual Report, the legal and
practical guarantees for state protection of the right to life in Bulgaria in 2005 were
still below international standards. Art. 80 of the Law on the Ministry of the Interior
allows for the use of firearms during arrest of persons who are committing or have
committed even a minor crime or to prevent the escape of a person arrested for
committing even a minor crime. This Article contravenes Principle 9 of the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials. Ne-
vertheless, the amendments adopted in late 2005 and early 2006 did not address this
provision.

As in previous years, in 2005 the excessive use of firearms by law enforce-
ment authorities resulted in deaths and injuries. The Bulgarian Helsinki Committee
has information pertaining to four deaths in which there is reason to believe that
police officers had overstepped their authority. In some cases, force was used during
the investigation and remanding the guilty parties to structures within the justice
system, while in others the actions of investigating officials were inappropriate and
led to violations on the part of police officers.

On July 6, the Great Chamber of the European Court of Human Rights in
Strasbourg issued a decision in the case of Nachova et al. v. Bulgaria. The case
concerned the 1996 killing by military police of two deserting soldiers from a
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disciplinary battalion, to which they had been sentenced as punishment. Both the
victims were ethnic Roma. Just as the first-instance court in Strasbourg had found
in February 2004, the Great Chamber found a violation of Article 2 (right to life)
of the European Convention on Human Rights. The Court also found a violation of
Article 14, discrimination on the basis of ethnic origin. The court determined that
the use of lethal weapons against the two fugitives had not been necessary, and that
the investigation of their killing had been inadequate. The court found discrimina-
tion due to the lack of investigation as to whether or to what extent racism played
any role in motivating the use of firearms by one of the policemen.

2. Prohibition of Torture, Inhuman or Degrading Treatment
or Punishment

No serious legislative or law-enforcement changes were made in 2005 in
response to domestic and international concerns regarding protection from torture,
inhuman and degrading treatment and punishment. The amendments that need to be
made to the Penal Code in order to criminalise torture, as recommended in June
2004 by the UN Committee against Torture, have not been introduced so far. No
initiatives were undertaken to change the inhuman conditions in some of the
country's preliminary detention facilities, prisons, and psychiatric institutions.

The Bulgarian Helsinki Committee continued to receive credible complaints
of torture and abuse of people detained by the police. At the end of 2005, BHC
monitors carried out a survey of inmates in three prisons (Plovdiv, Pleven and
Belene) about the conditions of their detention and preliminary investigation. The
survey used a representative sample of respondents from the three prisons, but is
not representative of the penal system as a whole. It included prisoners serving
sentences on convictions that had already taken effect, whose pre-trial proceedings
had begun after September 1, 2004. In comparison with a similar survey conducted
in the same three prisons in 2004, the new survey revealed a slight increase in
complaints of unlawful use of force in police stations following arrest (17% of
respondents, compared to 11% in 2004), but no increase in complaints of unlawful
use of force at the time of arrest (which remained steady, at 17%). The rising trend
and the high percentage of those complaining of unlawful use of force in general
are a cause of serious concern. Some respondents described cruel acts of torture and
abuse. As in the previous survey, the results showed that such practices vary
significantly from region to region.

2.1. Conditions in Detention Facilities

2.1.1. Prisons. — In 2005, the number of inmates in Bulgarian prisons and
prison hostels continued to rise. As of December 31, 2005, they numbered 11,436
— an increase of 565 since December 31, 2004. The number of convicted persons
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awaiting sentencing also showed a slight increase in 2005, reaching 389 as of
December 31, 2005. The number of indicted individuals awaiting the outcome of
their trials has also risen to 1,691 by the end of the year. As in the preceding year,
the average increase of about 5% in the inmate population of Bulgaria's prisons was
mainly caused by the greater number of inmates whose sentences had come into
effect. These trends were played out against a background in which the authorities
declared more than once that the crime rates were falling, as evidenced by the
number of registered crimes and surveys of crime victims.

The broadening of the legislative possibilities allowing for the placement of
convicted prisoners in open or transitory dormitory facilities resulted in a noticeable,
albeit insignificant, increase in the number of inmates placed in them.

The number of inmates held in open dormitory facilities increased over the
previous year, from 632 to 696. There was a greater increase during that same period
in the number of inmates held in transitory dormitory facilities: from 1,273 to 1,439,
as of December 31, 2005. However, the rise in the number of inmates held in open
or transitory dormitory facilities did not solve the main problem of the penal system
in 2005: ongoing severe overpopulation in most prison facilities for repeat offenders,
as well as in two of the country's closed dormitory facilities, the Kremikovtsi, near
Sofia, and the Atlant, in the town of Troyan. This made the system as a whole one
of the most inhumane penal systems in the region, as established at the time by a
joint NGO mission that visited prisons and detention facilities in 2004 and 2005.
There are no standards imposed by Bulgarian legislation with regard to the area of
living space per inmate in the country's penitentiaries, and they are obliged to accept
all inmates sent to them by the criminal justice system. In most jails, each prisoner
gets less than two square meters; the amount of open space is even less than one
square meter. In the most severely overpopulated prisons, there are double and even
triple bunk-beds.

The buildings that make up the country's prison system are extremely old.
The Sofia prison was built 100 years ago, while the buildings of the prisons in
Lovech, Pazardzhik, Vratsa, Stara Zagora, Varna and Burgas were built in the 1920s
and 1930s. The living areas, toilet facilities and common areas are extremely
dilapidated, and the floors, walls, ceilings and windowpanes are in exceptionally
poor condition. The cells in the Sofia, Vratsa, Pleven, Stara Zagora, Plovdiv, Sliven,
Varna and Burgas jails, as well as those in the Troyan dormitory facility, do not
have their own toilets. During the night-time lock-ups, the inmates share buckets
for the relief of their physiological needs. Serious hygiene problems arise from the
use of common washrooms, which lack hot water, washing and drying facilities.

The lack of adequate penitentiary facilities and centralised prison administra-
tion, have forced the General Directorate of Penal Institutions to impose a system
of districting, under which a significant proportion of the country's inmates serve
their sentences hundreds of kilometres away from their places of residence. Thus,
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for example, convicted juveniles from all over the country are placed in the
correctional home in the town of Boychinovtsi. Similarly, the prison in Sliven is
the only one in the entire country where women are sent. This severely limits
inmates' possibilities for family visits and other social contacts.

The restructuring of the medical centres in some of the country's prisons
failed to significantly improve the medical services provided to inmates. The relative
proportion of complaints about the quality or quantity of medical services in prisons
even increased slightly in 2005. The healthcare problems in the prisons pertain to
the procurement of medications and specialised examinations for uninsured inmates.
One of the most serious problems the penitentiary system now faces is the ever-in-
creasing number of inmates with drug addictions. The number of inmates needing
specialised psychiatric treatment has also been constantly on the rise. The medical
personnel working in the prisons are not trained in detail as to how to document
the consequences of self-inflicted injuries, rapes and beatings, thus hindering the
efforts of the appropriate authorities to conduct investigations on complaints filed
by victims.

Representatives of several registered religious denominations were allowed
to conduct religious services for prison inmates. The relatively high proportion of
illiterate and semi-literate inmates, on the other hand, calls for a methodical,
comprehensive program of literacy and professional courses, but such courses are
only offered on a very limited scale.

In late April and early May, 37 foreign citizens serving sentences in the Sofia
city prison went on a hunger strike. They were protesting their unequal treatment
in comparison with Bulgarian inmates, with regard to the possibilities for early
release on parole, interruption of their sentences, passes for annual holiday leave,
and transfer to open or transitory dormitory facilities, as well as the slowness of the
procedures for carrying out transfers to their home countries.

Disciplinary practices are not consistent among the various individual prisons.
Despite the precise regulations, inmates have complained about the practices in
reporting violations, the imposition of punishment or solitary confinement, and
appeal procedures. The living conditions and recreational facilities in some high-se-
curity zones need to be improved. With the exception of the Burgas prison, where
the use of physical force and the supervisory guard staff's attitude towards the
inmates remained a problem that is yet to be resolved, inmates in the other prisons
did not increasingly complain about the use of physical violence and corporal
punishment (using implements such as batons).

2.1.2. Investigative Detention Facilities. — Fifty-one investigative detention
facilities were in use across the country in 2005. The total number of suspects held
in them varied from 850 to 900, on any given day of the year. These facilities, too,
were occasionally overcrowded in 2005.
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The material conditions in Bulgaria's investigative detention facilities do not
meet international standards for the treatment of inmates. Despite the repair work
and lighting, ventilation and hygiene improvements carried out at many of the
detention facilities, overall conditions in the cells are far worse than in the country's
prisons. Many of the facilities lack adequate open air areas and facilities in which
the inmates can spend time with their visiting families and legal counsellors. The
medical services in the investigative detention facilities are not integrated within the
national health care system, wherefore the suspects held in them have not received
adequate specialised medical and dental care.

3. Right to Liberty and Security of Person

The European Court of Human Rights issued nine judgements against Bul-
garia in 2005 for violations of the right to liberty and security of person. Most cases
predated the criminal procedure reforms which came into force at the beginning of
2000 and pertained to the powers of the prosecution and the investigative services
amended by the reforms, as well as the excessive length of pre-trial proceedings. In
several cases, the Court found that the applicants had been unlawfully arrested under
Bulgarian law.

A new Health Act came into force at the beginning of 2005. Its aim was to
bring the procedure for involuntary commitment and treatment in psychiatric insti-
tutions into conformity with international standards for protection of the right to
liberty and inviolability of the person. The new law stipulates that all forms of
commitment for psychiatric hospital treatment must be ordered by court, except in
emergency cases when a person may be committed at the discretion of a physician.
It distinguishes between the order to commit a patient and the order for treatment,
and requires that the court determine whether the person being committed is capable
of providing informed consent to treatment. The law also forbids treatment during
the period of expert evaluation and restricts the use of physical restraints on patients.
A special regulation requires the personal presence of the person being committed
at the hearing on involuntary commitment and treatment, as well as mandatory legal
representation.

The Bulgarian Helsinki Committee published a separate report after monito-
ring the implementation of the new law in 2005. It identified serious problems in
the implementation of the law, resulting in the arbitrary commitment of people to
psychiatric hospitals.

Throughout the year, the placement of people in social care homes for people
with mental disabilities also continued to be a serious problem, with regard to the
right to liberty and security of person. These placements are made in an adminis-
trative procedure, with no court oversight.
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Another problem monitored by the BHC throughout the year was the place-
ment of children in reform schools, pursuant to the amended Juvenile Delinquency
Act. The BHC monitors discovered some positive effects of the new legislative
regulations. However, they also found quite a few cases of arbitrary and unlawful
placement in such institutions.

In addition, although a new Health Act was adopted, it needs to be noted
that, the right to health is not sufficiently guaranteed due to inadequate implemen-
tation and serious deficiencies in the health care reform.

4. Right to a Fair Trial and Independence of the Judiciary

The judicial reform was one of the leading political issues of 2005, both in
the country's domestic political life and with respect to Bulgaria's accession to the
European Union. Some of the main criticism levelled at Bulgaria by the European
Commission and by the representatives of a number of EU member countries had
to do with the effectiveness of the country's judicial system. These criticisms
concerned the preliminary proceedings in the criminal justice system and the lack
of any effective measures to counter corruption in the judicial system. The Bulgarian
government's main response to the criticisms came with the adoption of a new
Criminal Procedure Code in June 2005 and the drafting of amendments to the
section of the Constitution relating to the judiciary prepared at the end of the year.
In 2005 the National Assembly also passed new laws regarding the provision of
free legal assistance and the introduction of private court executorships, as well as
several fairly insignificant amendments to the Judicial Branch Act.

However, the main problems regarding the administration of justice in Bul-
garia remained unchanged. They concerned the lack of sufficient guarantees of court
independence from institutional or private interests; the inefficiency of preliminary
proceedings in criminal cases; the excessive length of certain court procedures; the
excessive duration of preliminary investigations in criminal cases and the poor
enforcement of court decisions in civil cases. The year 2005 was also marked by
fervent discussions on structural changes in the judicial system to address the
numerous management problems that have accumulated over the years.

Thus, although the parliamentary parties admitted the necessity for structural
reform, they limited themselves to proposing only constitutional amendments with
regard to some of the powers of the justice minister and prescribing a 2/3 parlia-
mentary majority for decisions of removal from office of the prosecutor general and
the chief justices of the country's supreme courts. The proposed amendment that
would have allowed for the dismissal of the chief justices of any of the supreme
courts provoked justified criticism; had it been passed, it would have allowed for
unacceptable parliamentary interference in the work of the courts.
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There was no significant change over the past year in the work of the
leadership of the judicial system, the Supreme Judicial Council. Although at the
beginning of their term, the members of the Council appointed in 2004 failed to
implement a more effective model for the management of the judicial system. In a
number of cases, the Council was held hostage to institutional conflicts between the
courts and the prosecutors. One positive change came after the Supreme Adminis-
trative Court decided that, under the Judicial Branch Act, Council sessions are to
be open to the public. However, there were no serious positive changes in most
main areas within the Council's purview. The procedure for appointing and promo-
ting magistrates is still not based on rules that allow only for appointments or
promotions exclusively based on the qualifications, professionalism and ethics of
the candidates.

The two positive steps taken in 2005 towards guaranteeing an accessible and
fair court procedure comprised the changes in the free legal aid system and the
introduction of private court executorships. The free legal aid system was changed
by the adoption of the new Legal Aid Act that was passed in September 2005 and
came into force on 1 January 2006. The newly-adopted law significantly broadens
access to free legal representation in civil cases, as it is the first time the nation's
legislation provides for free legal assistance in all sorts of civil disputes, except for
commercial or tax cases. The main advantages of the new legislation are the
allocation of a separate budget for legal aid and the establishment of an independent
agency to manage it. However, there are still a number of unresolved issues
regarding the way in which the new system will function and the scope of its
applicability in criminal cases. Legislation was also passed with regard to another
significant problem in ensuring effective access to the courts — the execution of
court judgements. In May 2005, the Bulgarian Parliament passed the Private Court
Executorships Act allowing the establishment of private court executorships; this is
expected to improve efficiency in the execution of court decisions. However, a
number of additional steps need to be taken in order to ensure the effective
implementation of this law.

Once again in 2005, the European Court of Human Rights in Strasbourg
issued a large number of judgements against Bulgaria, in cases in which it found
violations of the right to a fair trial. In all of the 10 decisions it handed down in
such cases in 2005, the court found violations of Article 6 of the European
Convention on Human Rights_(ECHR); the grounds for finding the country in
violation were the requirement that criminal or civil proceedings and the appeal of
administrative decisions related to the disbursement of social welfare or disability
funds be concluded within a reasonable period of time. In several of its judgements,
the European Court of Human Rights also determined that the lack of a separate
procedure for filing complaints about the excessive length of court proceedings in
Bulgarian legislation constituted a separate violation of the right to effective means
of protection, pursuant to Article 13 of the ECHR.
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5. Freedom of Thought, Conscience, Religion and Belief

There were no legislative changes in the sphere of citizens' rights to freedom
of thought, conscience and religion in 2005. The government did not change its
policy with regard to the chief violation of citizens' religious rights since 1989 —
the forced “unification” of the two branches of the Orthodox Church via the police
takeover of about 100 churches used by the so-called “alternative Synod”. No steps
were taken to restore the status quo prior to the events of July 20, 2004, i.e.
reinstatement of the priests who had been thrown out of their positions, returning
the churches and other facilities taken away to those who had administered them
before the police raid in the summer of 2004, repealing provisions of the Religious
Denominations Act discriminating against non-Orthodox Christian religious organi-
sations; furthermore, no steps were taken to substantially overhaul that law or
replace it by a new one and peacefully restore the unity of the Bulgarian Orthodox
Church (BOC). There are no indications that the Bulgarian courts have undertaken
any action whatsoever to hold accountable the instigators or the perpetrators of the
police raids of more than 100 Orthodox churches. For over a year and a half now,
priests of the so-called “alternative Synod” have been holding services in an
“open-air church” — under an awning erected on the site where Georgi Dimitrov's
mausoleum used to stand.

On 11 May, the Sofia City Court registered Mustafa Alish Hadji as chief
mufti of Muslims in Bulgaria. This decision was appealed by his opponent Nedim
Gendjev, and in December, the Court of Appeal issued a judgement ordering the
Denominations Directorate at the Council of Ministers to register Gendjev as chief
mufti. In spite of this, the Directorate later issued a document naming Hadji as chief
mufti. Some observers saw this as yet another attempt to politically interfere in the
internal organisation of the Muslim denomination.

The year was also characterised by the emergence and parliamentary success
of a new extremist nationalist party, Ataka SAttackC, which openly proselytises not
only against minorities, but also against the so-called “sects.” This political force
considers the types of religious groups usually referred to as “new religious move-
ments” to be “dangerous sects,” and wants the government “to take decisive mea-
sures against them.”

More than 80 applications were filed with the ECtHR in 2005 regarding the
police actions of 20 July 2004. They were filed directly with the Strasbourg Court,
because the takeover of the churches occurred on prosecutors' orders; under Art.
118(3) of the Judiciary Act, such orders cannot be appealed in Bulgarian courts.
According to Luchezar Popov, chair of the board of directors of the Institute for
Legal Principles and the attorney representing the applicants, 800 people are repre-
sented by the applications (36 of them priests, 8 church employees, 35 parish
wardens and 721 laypersons). The applications claim violation of Art. 9 of the
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ECHR and the First Protocol to the Convention. This is without a doubt the largest
case ever filed with the ECtHR by Bulgarian citizens. On 17 January 2006, Mr.
Popov told a representative of the BHC in an interview that he has been assured by
the ECtHR that the case would be handled as expediently as possible.

Several media outlets continued their discriminatory and hate-instigating
conduct on religious grounds. The Skat television station, known to be a mouthpiece
of the Attack party, conducted a systematic propaganda campaign against so-called
“sects”, as did the aforementioned newspaper, Attack. Instigated by Skat TV, and
especially by the show Parallax, hosted by the known die-hard “sect” opponent, TV
journalist Valentin Kassabov, residents of the Burgas neighbourhood Meden Rudnik
protested against the 2 October inauguration of a building belonging to Jehovah's
Witnesses on the pretext that it was “a danger” to their children and that the religious
organisation had lied to them, by failing to inform the population of the building's
purpose. On 18 and 19 October, rocks were thrown at the building, and on 23
October, the BSP MP from Burgas Stoyko Tankov announced in parliament that he
would “file a complaint with the prosecutor about the unlawful house of worship
of Jehovah's Witnesses” in his city. There were also other instances of media
fanning religious hatred: articles in 24 Chassa, shows on Nova Television, etc.

Administrative penalties continued being imposed for the distribution of
religious information on the streets throughout 2005. Minority religions do not enjoy
equal media treatment; as a rule, the major nationwide TV networks only broadcast
programmes relating to Orthodox Christians.

The practice of obstructing the work of foreign missionaries in Bulgaria
continued in 2005. Jehovah's Witnesses, along with other minority religious groups,
have complained that their missionaries have to wait much longer than others to
obtain Bulgarian visas.

6. Freedom of Expression

No significant progress was made with respect to the freedom of expression
in the country in 2005. Bulgaria was still plagued by the same problems, such as
inadequate and discriminatory media regulations, the use of criminal procedures to
intimidate journalists, and corruption, resulting in a narrowing of the scope of public
debate in many media outlets. Anti-minority hate speech increased significantly in
several media outlets over the course of the year; not only did these media continue
routinely mentioning the ethnic origin of perpetrators of crimes if they were mem-
bers of minority groups but they also openly incited ethnic hatred and discrimina-
tion. The official regulatory mechanisms, as well as those established by the media
outlets themselves, failed to respond to this problem in an adequate manner.

100



Human Rights in Bulgaria in 2005

Throughout 2005 the Council on Electronic Media (CEM) continued to
respond inadequately to the increasingly strong expressions of xenophobic and racist
speech in several electronic media outlets. Quite a few cable TV networks, and
especially the Skat cable TV station, broadcast daily or weekly shows that frequently
committed serious violations of the Radio and Television Act (RTA), which forbids
such broadcasts.

The Bulgarian National Television (BNT), on the other hand, is still far from
being a truly public TV network as the broad-based study “Television Across
Europe: Regulation, Policy and Independence,” conducted with the support of the
Open Society Institute by the European Monitoring and Advocacy Program, indi-
cates. It makes clear that not only in Bulgaria, but in the broader European context,
market-driven mechanisms in and of themselves cannot and should not determine
the future of public electronic media. To this end, media regulatory bodies should
be fully independent and have sufficient funding and authority to monitor stations'
performance and their compliance with applicable laws. Alongside this, expectations
towards public electronic media continue to progress in the direction of establishing
mechanisms for guaranteeing the transparency of their budgets — especially in terms
of the ways in which public funding is expended.

The report's most important points regarding the public character of BNT
turned out to be the weak presence of investigative journalism, as well as particu-
larly poor presentation of issues pertaining to certain ethnic minorities. The report's
conclusions clearly indicate that electronic media outlets owe a debt to the public,
since they present a picture that is too spare, one-sided and not particularly intere-
sting to its audience, giving far too much space to traditional stereotypes, negative
attitudes and speculation. The electronic media outlets in Bulgaria still demonstrate
limited understanding of the diversity of ethnic communities in the country, mem-
bers of which are as a rule not represented on their editorial staff. As for the
widespread idea of organising specialised programming for those groups, that would
doom to failure the entire idea of reflecting diversity. Instead of being present as
an integral part of the overall programming, specialised programming would con-
sign them directly to low viewership. At the same time, such programmes are often
alien to the members of minority ethnic groups, both in terms of subject matter and
means of expression.

Resort to criminal charges against journalists continued in 2005. At the
initiation of the prosecutor's office, the criminal case against journalist George
Buhnici (who filmed illegal cigarette sales in the Russe-Giurgiu border zone in
2004) dragged on the entire year. Finally, on December 27, he was acquitted by the
Russe Regional Court. During the year, the BHC was also involved in the criminal
libel case against Kalina Gruncharova, a journalist from the newspaper Voice of
Tutrakan. In the autumn, the district court sentenced her to pay a fine of 500 leva
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(250 Euro). The decision was later appealed, but the case had not been concluded
by the end of the year.

During the second half of 2005, the BHC conducted a study of the interre-
lationships between Bulgaria's print and electronic media and its PR agencies. The
study uncovered widespread corruption practices at several of the examined media
outlets, including direct payments to journalists for articles written or stories broad-
cast which were not labelled as commissioned. It also revealed the direct but not
explicit financial dependence of some media editorial offices on certain economic
and political groups. Such practices, according to the conclusions drawn by the
researchers, limit the scope of public debate quite severely, excluding from it those
groups within Bulgarian society who have no access to power and money.

The situation regarding access to information did not change significantly in
2005. The Access to Information Program (AIP), a non-governmental organisation
working in the public interest, assisted 408 citizens and corporate entities in their
attempts to obtain information from government institutions.

In some cases, state officials refused to release information and based the
refusals on formal rather than legal arguments. In other cases, state officials refused
to release information from public registers, invoking protection of personal data.
It subsequently transpired that the disclosure of such information could have led to
revelation of possible malfeasance or corruption (for example, the impact that the
construction of a new nuclear energy plant may have on the environment, on hunting
of wild animals, etc.). Another issue that came to light while working on such cases
was the understanding that the personal information recorded in public registers is
not subject to protection.

7. Freedom of Association and Peaceful Assembly

Freedom of association and peaceful assembly in Bulgaria were subject of
three decisions handed down by the ECtHR in 2005. All three concerned Macedo-
nians in Bulgaria, and in all three cases the Court found violation of Article 11 of
the ECHR.

As in previous years, the reactions on the part of the authorities to public
gatherings of Macedonians were mixed. On July 31, UMO Ilinden activists held a
demonstration at the Samuil Fortress near Petrich, despite having been denied
permission by the mayor of the municipality. Three individuals who had been
attending such an event for the first time were subsequently called to appear at the
police station and intimidated.

On September 12, Blagoevgrad police prevented UMO Ilinden from placing
a wreath on the city's monument to Gotse Delchev. Officers confiscated four flags
and one poster from them, and later also took a wreath with a banner on it, which
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they demonstratively crushed on the square where the monument is located. The
police cited an order from the city mayor forbidding the gathering; however, the
participants were not given any such document. They had to submit a formal request
in order to receive a copy of it afterwards.

There were also several other violations of the right to peaceful assembly in
Bulgaria during the year. On 22 August, the mayor of Varna refused to grant
permission to hold a gay parade, under pressure from the social committee of the
Orthodox Christian metropolitanate of Varna and Velikopreslav, which had threa-
tened to hold an anti-gay parade. There were also several incidents during the mass
protests during the garbage-collection crisis in Sofia and there are grounds to believe
that the authorities and private security personnel used illegal force and threats in
order to break them up. On July &, in a nighttime raid on protesters in the Suhodol
district, several individuals were injured by being beaten with batons and kicked.
On November 23, private security guards beat protestors who were trying to prevent
the storage of garbage in the Chukurovo mine shaft, near the village of Gabra, in
the Sofia region.

8. Minority Protection, Protection from Discrimination,
Aggressive Nationalism and Xenophobia

The extremist nationalist coalition Ataka SAttackC won seats in the Bulga-
rian Parliament at the June 2005 parliamentary elections. In its election campaign,
Attack used aggressive racist and xenophobic propaganda, mainly targeting Bulga-
ria's Roma population. More than once, the coalition's leader and other representa-
tives described the Roma as a criminal community and a threat to ethnic Bulgarians,
due to their high birth rates. To a lesser degree, they also targeted Bulgarian
Muslims and representatives of smaller religious minorities.

After the formation of a new government following the June parliamentary
elections, nationalistically motivated protests were held in several Bulgarian cities
against the appointment of district governors from the Movement for Rights and
Freedoms (MRF), one of the three partners in the new ruling coalition which
traditionally wins the ethnic minority votes.

Discrimination against and the social exclusion of Roma continued to be seen
in the spheres of education, housing policy, employment, health care, and the
administration of justice. On August 31, more than 20 homes were demolished in
one of Sofia's Roma neighbourhoods, on orders from the regional mayor's admini-
stration. No housing was provided for the people left homeless by that action. In
September, the administration in another region of Sofia attempted to tear down an
entire Roma neighbourhood, in existence since the start of the 20th century, without
securing any shelter for the people who would be left with no roof over their heads.
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That attempt was temporarily halted by the prosecutor's office and the court, until
the legal and factual situation could be clarified. However, the threat of demolition
remained hanging over those Roma families.

In 2005, court enforcement of the Anti-Discrimination Act (ADA) continued.
Several significant decisions were handed down in first-instance courts in cases
involving the protection of Roma from racial discrimination. For the first time — not
only in Bulgaria, but in Europe as a whole — a court found that there was segregation
of Roma children in a school. The Sofia District Court ruled that School No. 103
in the Roma neighbourhood of Filipovtsi in Sofia, the pupils of which are exclusi-
vely Roma, was racially segregated in violation of the law, and that the parties
responsible were the minister of education and the municipal authorities. The
anti-discrimination suit had been filed on behalf of the European Roma Rights
Centre, an international organisation working in the public interest.

In January 2006, the Office of the Chief Prosecutor was sued for the first
time for discrimination against ethnic Roma. The Sofia District Court's decision
finding discrimination set a precedent; it ruled that statements made by a magistrate
expressing a negative, disparaging attitude towards the Roma as an ethnic group
constituted a violation of the Constitution and international law. The prosecutor's
racist statements had been made in the text of an official prosecutor order ending
the investigation into the death of a Romani man. The country's courts also ruled
against a number of commercial enterprises that own public facilities such as cafés,
restaurants and hotels, for their ethnically-motivated refusals to serve Roma, as well
as private employers who had refused to hire Roma.

Another important public institution, St. Kliment Ohridski University of
Sofia, was sued for discrimination against persons of homosexual orientation. In the
country's first decision finding homophobic discrimination, the Sofia District Court
found that university officials had unlawfully refused homosexual men access to the
university's sauna, explicitly indicating the victims' sexual orientation as the reason
for the refusal. This case was also filed in the public interest by a human rights
organisation, as were quite a few others.

On year after the legal deadline for its constitution, in mid-2005, the Anti-
Discrimination Commission was finally established and began reviewing complaints
and reports of discrimination. However, the Commission did not render any decisi-
ons over the course of the year.

Despite the positive developments in the sphere of court protection from
discrimination, as a practice discrimination in this country did not decrease in 2005.
On the contrary, the situation of xenophobic propaganda and incitement to racial
hatred worsened considerably during the election campaign of the Attack coalition,
and its subsequent entry into parliament. Civil society was the only one to mobilise
against this aggression. Dozens of organisations active in different areas joined
forces in a grass-roots coalition called Citizens Against Hatred, which filed a
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harassment and discrimination suit against Volen Siderov, pursuant to the ADA.
The separate anti-discrimination cases are due to be heard and decided by the Sofia
District Court in 2006.

9. Discrimination of People with Mental Disorders
in Institutions

In 2005 the BHC conducted its second large-scale investigation of the psychi-
atric hospitals and clinics to which persons with mental disabilities are committed
for mandatory treatment, pursuant to the Health Act, and for involuntary treatment,
pursuant to the Criminal Procedure Code. The BHC monitoring was prompted by
the entry into force on 1 January 2005 of the new Health Act, which contains
statutory guarantees against arbitrary commitment.

The BHC monitors visited 11 state psychiatric hospitals and eight mental
health dispensaries in Bulgaria. The BHC discovered various practices in the psychi-
atric hospitals' and courts' implementation of the new involuntary treatment proce-
dure, which to a lesser or greater extent violated the rights of mentally ill patients.
Still, a much smaller number of patients were held unlawfully and subjected to
involuntary treatment than in the past. The hospitals continued the practice of
holding patients, who had initially volunteered for treatment, against their will, and
continued disregarding legal provisions on obtaining informed consent for treatment
from involuntarily committed patients. The disturbing practice of immobilising and
isolating patients in psychiatric hospitals continued, in direct contravention of inter-
national standards and a 2005 regulation drafted explicitly to counter such actions.
During their visits, the BHC investigators also found out about several death cases
in psychiatric hospitals that had not been properly investigated by law enforcement
officials.

In material terms, the mental health dispensaries are in a much better condi-
tion than the state psychiatric hospitals, which are still in a miserable state —
especially the wards for severely psychotic patients. The hospitals in Byala, Lovech,
Patalenitsa and Karlukovo are in the most urgent need of refurbishment. The rooms,
dining halls and toilet facilities in them have crumbling plaster, are sparsely furnis-
hed, do not have running hot water, and have very poor hygiene.

Throughout 2005, the BHC also continued to take an active interest in the
conditions in social care homes for people with mental disabilities. Unfortunately,
the two institutions regarding which the Council of Europe's Committee for the
Prevention of Torture made critical recommendations after visiting them in 2003 -
the home for women with mental disabilities in the village of Razdol and the home
for men with mental disabilities in the village of Pastra — have not been closed down
yet. Besides a few material improvements, no progress was observed with respect
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to patient care and quality of life in the other homes which the BHC periodically
visited in 2005.

The mentally disabled people in social care homes are not provided with any
opportunities for effective reintegration into society. They continue to be treated
inhumanely and degradingly both in psychiatric institutions, which fall under the
authority of the Ministry of Health Care, and in social care homes for people with
mental disabilities, which are under the authority of the Ministry of Labour and
Social Policy. Patients are subjected to forced treatment without the institutions duly
obtaining their informed consent and their treatment is usually limited to drug
therapy. There are no effective rehabilitation or social integration programmes that
could help the deinstitutionalisation of persons with mental disabilities, or incentives
to attract highly qualified medical and other personnel into the mental health care
system. All this leads to the low quality of life and exclusion from society of these
individuals.

10. Right to Asylum and Migrant Rights

Freedom of movement is enshrined in Article 13 of the Universal Declara-
tion of Human Rights and Article 12 of the International Covenant on Civil and
Political Rights, which proclaim the right of every person to move about freely and
choose his or her place of residence within the borders of any country, as well as
the right to leave the territory of his or her own country and return thereto. However,
the trend seen over the past few years of increasing government control of immig-
ration and borders on the international and regional scale has shifted the balance
between such control and every individual's right to freedom of movement and
choice of residence, entirely in favour of the state, thus leading to an imbalance in
national policy and practice that is harmful to the human rights of migrants.

In 2005 the number of individuals seeking asylum in Bulgaria continued to
fall. Over the course of the year, asylum applications were filed on behalf of 822
individuals from 38 countries, a 27% decrease compared to the 1,127 applicants
from 42 countries who applied in 2004, and a decline of over 53% in comparison
with the 1,549 persons from 38 countries who applied in 2003. The main reason
for this decrease is the increased government control of legal and illegal immigration
across the country's borders, with efforts coordinated at both the local and regional
levels, in line with the process of Bulgaria's accession to the EU.

The influence of the EU, via its institutional and direct financial support, was
one of the main factors in the formulation of national policy and practices in this
sphere. However, that influence was not always consistent in terms of institutional
development. In certain areas it had positive effects, leading to legislative
amendments that set higher standards for the protection of the rights of asylum
seekers and refugees. Thus, the changes made in April to Articles 13, 15, 16, 34,
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70 and 71 of the Asylum and Refugees Act (ARA) were indisputably positive.
Article 13 eliminated the possibility of the grounds for determining an asylum
application to be “manifestly unfounded” to be used as resolutive or exclusionary
clauses, although Art. 17 (2) of the ARA still allows this in certain circumstances.
To a considerable extent, this brought the country's national legislation into confor-
mity with the 1951 Convention on the Status of Refugees. Article 16 of the ARA
was amended to the same effect. Article 34 of the ARA was changed with a view
to limiting the possibility of refusal to reunite a family solely on the basis of the
assumption of an exclusionary clause according to Article 12 of the ARA. Articles
70 and 71 of the ARA introduced the practice of taking into account the applicant's
age after, rather than before, the registration of the asylum application.

However, there were other aspects in which the country retreated from
standards previously established in its legislation and practices. Art. 8 (2) of the
ARA narrowed the definition of “family member,” excluding a refugee's elderly or
infirm parents, unable to care for themselves. Art. 8 (3) of the ARA rescinded the
right of the spouses of refugees to receive residence status as refugees, if the
marriage was concluded after the granting of asylum. This leads to the unequal
treatment of marriages concluded within and outside the country, which constitutes
a violation of Article 8 of the ECHR. Article 25 of the ARA allows the replacement
of a child's guardian/custodian with a municipal social welfare service official, thus
lowering the standard of protection for unaccompanied children seeking asylum.
Article 73 of the ARA made it lawful to conduct just one interview during the
process of evaluating an asylum application, retreating from the standard previously
imposed by the law and the established precedent of a minimum of two interviews
in the examination and resolution of individual cases.

There are still no guarantees of refugees' access to entry into the country's
territory and the associated protection by prohibition of return (non-refoulement).
There was no progress in the establishment of the planned regional offices of the
State Refugee Agency at the country's main points of entry: the Kapitan Andreevo
Border Station at Svilengrad and Sofia airport. For this reason, there are no proce-
dures for conducting accelerated processing of asylum seekers, guaranteeing them
entry into the country's territory.

Thanks to an agreement between the BHC and the National Border Police
Service (NBPS), in 2005 the BHC renewed its observation of the detention facilities
at the country's borders, including the ones for those arrested by the border police.
As a result of this observation, it was concluded that due to a lack of functional
transit centres for accelerated processing by the State Refugee Agency (SRA), or at
least reception facilities for the detention of foreigners who are unlawfully present,
the Migration Directorate of the Interior Ministry does not exercise any oversight
over the persons submitting asylum applications at the border, nor over the entry of
those applicants into Bulgarian territory.
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As a result of the ongoing monitoring that was conducted, the NBPS under-
took the obligation, totally inappropriate for that service, of detaining foreigners
entering the country unlawfully for over 24 hours — even though this violates Article
71 of the Interior Ministry Act — when the persons seek asylum after arrest by the
border police, preferring that to the worse alternative of being returned to the
country they fled, in violation of Art. 33 (1) of the Convention on Refugees. The
SRA's systematic refusal to secure the transportation of such persons from the
border to its existing facilities in Sofia and the village of Banya, in the Nova Zagora
region, which is in violation of Art. 61 (2) of the ARA, pursuant to Art. 58 (2) and
Art. 68 (2), has led to delays in the registration, placement, and exercise of other
rights by asylum seekers.

The Agency's administration continued to maintain its passive stance in this
respect throughout 2005. It continued to review only those cases of persons seeking
asylum at the border in which transportation was provided by the NBPS. Thus, in
2005 the SRA accepted for review only the 63 cases sent to it from the border by
the border police, in which access to processing was only guaranteed thanks to
BHC's intervention. In comparison, 59 cases were forwarded by the border police
in 2004, 95 in 2003 and 151 in 2002. This decreasing trend is explained by the fact
that the border police try to avoid registering asylum seeker cases since, due to the
above-mentioned lack of cooperation on the part of the SRA, they then have to
undertake duties exceeding those assigned to them by law and without the budgetary
resources for the expenses associated thereto.

Despite the significant reduction in the number of new asylum applications
submitted in 2005 (for 822 individuals from a total of 38 countries), only 86 of the
registered applicants were granted asylum, 78 of whom were granted humanitarian
status and eight were granted refugee status. The relative proportion of those given
refugee status was thus extremely low: barely 10% of the registered asylum appli-
cations.

In 2005 Bulgaria's immigration legislation, policy and practices were also
characterised by a lack of a national migration policy, especially in terms of
economic emigration and immigration. The country completely followed the legis-
lative trends and administrative measures adopted in countries with experience and
tradition in the establishment of mechanisms for the administrative oversight of
foreigners, with the strongest influence coming from EU legislation. This led to the
introduction of a regulatory structure and practice of a number of restrictive admi-
nistrative oversight mechanisms, limiting the right of foreign immigrants to enter
and reside in the country and the right of Bulgarian citizens, economic emigrants
who had violated the administrative regime of residence abroad, to leave the country
freely.
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The entry and residence of foreigners were restricted by a series of conditions
and prohibitions that were enforced in practice for the first time in 2005. Thus, for
example, began the enforcement of the prohibition introduced by Art. 27 (1) of the
Foreigners in the Republic of Bulgaria Act (FRBA), to change the grounds for one's
stay and a requirement to hold a “D” class visa in order to obtain a long-term
residence permit, regardless of the reason for relocation. However, the enforcement
of this regulation was conducted in violation of the law itself, since the immigration
authorities required a “D” visa even in cases where the law provided for exceptions:
for spouses of Bulgarian citizens or foreigners with refugee status. However, the
courts overturned this administrative practice and protected the right to family life,
in accordance with Article 8 of the ECHR.

The BHC also found violations of the rights of foreign immigrants in the
following areas: t lack of legal assistance to foreigners under administrative deten-
tion for deportation; failure to recognise the rights as family members of all
foreigners in factual cohabitation, no access to active and passive vote at local
elections or participation in local government for long-term and permanent resident
foreigners; the requirements in Article 71 of the Employment Promotion Act with
regard to unchangeability, inadmissibility, qualification, vacancy and fixed term as
conditions for hiring foreigners under the legal terms of labour or civil contracts;
the requirement in Art. 24 (1,2) of the FRBA on the creation of 10 jobs for
Bulgarian citizens as a condition for granting a residence permit on the basis of
commercial activity and entrepreneurship, etc.

One of the main human rights issues in Bulgaria in 2005 was the treatment
of foreigners unlawfully present in the country, especially those subject to
involuntary removal from the country (deportation). The involuntary detention
of foreigners undergoing deportation proceedings lasts between five and eight
months, and there are recorded cases of detention lasting over 12 months. Once
again in 2005, the government was unable to reduce these lengthy detention
periods by carrying out timely deportations; notwithstanding, it continued orde-
ring involuntary detention rather than pronouncing the less restrictive measure
of daily signing-in. Detained foreigners are not given a copy of their deportation
orders, either in Bulgarian or in translation, which prevents them from appealing
within the stipulated deadline and hinders the preparation of their defence. There
were several cases of fundamental significance regarding violations of these
rights in 2005, where Bulgarian courts determined that an excessive passage of
time without effective measures taken for an individual's “deportation” had a
bearing on the lawfulness of the very fact of his or her detention, and that it was
the obligation of the interior ministry officials to ensure compliance with the
provisions of the ECHR, notably Art. 5 (1), Section F.
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11. Women's Rights, Violence against Women and
Gender Discrimination

11.1. Domestic violence. — The greatest achievement with regard to women's
rights in 2005 was without doubt the passing and entry into force of the Protection
from Domestic Violence Act (PDVA). In this regard, we must acknowledge the key
role played by the non-governmental organisations that have been working on this
issue for years, especially that of the Bulgarian Gender Research Foundation
(BGREF) in drafting the law, lobbying for its adoption and training police officers
and judges to enforcement it. According to organisations providing social and
psychological services to women victims of violence, the law, as evident from the
problems associated with its adoption, is significantly more advanced than the
traditional societal and institutional attitudes regarding non-intervention in “the
private sphere.” It constitutes an open, public admission of the fact that domestic
violence is a serious social problem, not just a family or household one. As a number
of studies have revealed, not only are patterns of violent behaviour within a family
replicated by the children who suffer or witness domestic violence, those children
are also at risk from violence in the “public sphere”, such as trafficking in women
for the purpose of sexual exploitation.

According to 2005 data of the Animus Association, 73% of cases where its
help was sought regarded domestic violence, wherefore it can be concluded that
domestic violence is the most prevalent form of violence against women in Bulgaria.
NGOs working on domestic violence issues have noted an increase in the number
of people seeking consultations with them in such cases; many of the organisations
see this as an indicator that the new law has provided a certain amount of publicity
and also encouraged victims to seek assistance.

It is indicative that protection against domestic violence is contained in a
special piece of legislation — the Act on Protection against Domestic Violence. By
this law, the State has recognised the importance of combating domestic violence
in the Bulgarian society. The fact that a separate law was adopted alongside the
Family Code means that the relations regulated by this law go beyond family
relations. As a matter of fact, the law protects a much broader category of persons.
The Act provides for special urgent civil proceedings by the court administration in
cases of domestic violence. It is a sui generis procedure although similar to the
urgent civil proceedings in Bulgaria. The law contains also elements of criminal
procedure but remains within the framework of civil proceedings and allows the
shift of the burden of proof in favour of the victim of domestic violence. The
essence of the law is that it allows special courts to issue special orders for
protection of victims of violence, which contain measures restraining the offenders.
The new regulation is a modern law in compliance with international standards on
violence against women (VAW).
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Domestic violence is defined in Art. 2 as any act of physical, psychological
and sexual violence, and the attempts to commit such violence, restraining of the
personal freedom and the private life of persons who are or have been in family
relations or are related, who live in factual cohabitation or in the same dwelling.
Such a definition encompasses violence committed by: a spouse or former spouse,
a person who has cohabited with the victim, a person who has a common child with
the victim, by a relative in the ascending or descending line, siblings, a person who
is connected by marriage with the victim twice removed, a guardian, a tutor or a
foster parent (Art. 3). The law should also include the category of persons who have
had a serious intimate relationship with the victim in order to cover all forms of
violence between intimate partners and also between homosexual partners, as the
draft proposed by NGO representatives initially envisaged.

Courts may issue decisions — protection orders, comprising one or more of
the following measures: constraining the offender not to commit further acts of
domestic violence, separating the offender from the victim and from the common
dwelling, restraining the rights of the offender to approach the dwelling, the
workplace and venues where the victim has social contacts, ordering provisional
measures on contacts with the child when they are in the best interest of the child.
Protection orders may also comprise the following measures: directing the victims
to join rehabilitation programmes and obliging the offender to attend special treat-
ment programmes. Protection orders can be valid a maximum of 12 months. All
perpetrators of domestic violence are fined by court — from 200 to 1000 leva /100
up to 500 EURO/. However, other measures, not explicitly mentioned in the law
and specified by the court, ought to be provided to give the court greater flexibility
in each individual case.

The procedure for protection against domestic violence may be initiated by
an application filed by the victim or upon request of the executive director of the
Agency for Social Assistance. In case urgent protection is needed, an application
may be filed by the victim's close relatives. This last opportunity should be seriously
reconsidered in view of the negative experiences in other countries, where the
intervention by other people in a violent relationship often results in escalation of
violence.

The law commendably allows for the issuance of protection orders on gro-
unds of the victim's allegations and in the absence of other evidence. To ensure
speedy proceedings, the law stipulates immediate registration of the applications and
request and issuance of the decision within one month. In case of serious threat to
the health and life of the victim, an urgent procedure is applied and the protection
order is issued within 24 hours in an ex parte procedure which is then followed by
the normal procedure for issuing protection orders.

Police play an important role in the urgent protection of victims of domestic
violence when they are obliged to react, in the procedure for notification of the
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offender about the court procedure and court order and especially in the implemen-
tation of the restraining orders, which are part of the court decision — limiting the
possibility of the offender to continue the violence, removing him/her from the
common dwelling and the places allowing contact with the victim. Furthermore, in
case the offender fails to comply with the court decision, the police arrest him/her
and notify the prosecutor.

A special role is given to NGOs addressing domestic violence. Those regis-
tered according to the Law on Social Assistance can issue documents to be presented
in court, their representatives can participate as witnesses on how the violence has
affected the victim and are also included in the network of social programmes for
rehabilitation of victims. In addition, the law envisages cooperation of NGOs with
state institutions in preventing domestic violence, victim support, selection and
education of persons who will deal with the implementation of the law.

In addition to the above suggested improvements of civil law, the following
amendments to the criminal law ought to be made to ensure full protection of the
rights of victims: a special provision criminalising domestic violence should be
introduced in the Penal Code with stricter sanctions for injuries with the same
effects; the Penal Code should also include a new crime — violation of the court
protection order. Art. 161 should be changed to stipulate public prosecution in cases
of medium injury inflicted by spouses or close relatives.

The penalties for debauchery and rape in the family and especially with a
descending relative should be much higher. In Cyprus, for example, rape of a child
in the family warrants life imprisonment, but only between three and ten years of
jail in Bulgaria. The cases of severe domestic violence should be explicitly included
as grounds for intervention by the public prosecutor in case the prosecution of such
violence remains subject to individual action. Police powers should be broadened
to allow the police to separate the victim from the offender for a certain period of
time prior to the issuance of a court protection order, and, if these measures do not
yield the expected results, the victim ought to be entitled to initiate court proce-
edings; police powers provided by the law should be translated into concrete
provisions in the Act on the Interior Ministry.

A clear and speedy procedure for compensation of victims of domestic
violence should be adopted. Furthermore, special provisions limiting the rights of
the offender to own, carry and use firearms should be adopted. A separate law or
at least by-law should be adopted to specify more clearly the state's obligations to
provide social support and rehabilitation to the victims and support the existing
services. Special attention should be paid to: the initial social assistance of the
victims in order to facilitate their rehabilitation and integration in society, specific
incentives for employers and special programmes for employment of victims of
violence should be adopted based on the Employment Promotion Act. Supporting
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legal aid to victims of violence who cannot afford a lawyer should be another
priority of the Ministry of Justice and the Ministry of Labour and Social Policy.

Court practice with regard to the Protection from Domestic Violence Act has
already gathered some momentum. According to the BGRF of Sofia and Plovdiv,
the total number of cases filed with the Sofia City Court under the PDVA till the
end of the year stood at about 100; court decisions on 38 had become effective by
end of 2005; 40 cases were filed with the Plovdiv District Court; in two, the charges
had been pressed by men against male defendants. The Demetra Association assisted
in the filing of 23 cases under the PDVA with the Burgas District Court seeking
urgent hearings; decisions rendered on 14 of them have already become legally
binding. It is absolutely necessary to maintain this positive trend and that the
government make a clear, long-term commitment to fund programmes for the
prevention of and protection from domestic violence and the establishment of a
system for legal and social assistance to its victims. Unfortunately, however, there
is a real danger that the competent state institutions will once again rely on the NGO
sector to fulfil their obligations; up to now, NGOs have been the only source of
free legal and social rehabilitation assistance to victims of domestic violence.

11.2. Trafficking in women. — Trafficking of women for sexual exploitation
is the most widespread form of trafficking in Bulgaria. The problem was recognised
as such in the EC 2005 Progress Report, in the Human Rights Report of the US
State Department and by the Bulgarian government itself. It constitutes one of the
most severe forms of violence against women, a serious violation of a range of
human rights: the right to freedom from torture, the right to freedom from slavery
and forced labour, the right to bodily integrity, the right to freedom from discrimi-
nation, the right to respect of privacy, the right to personal security, the right to
freedom of expression, the right to work, the right to free choice of profession, etc.
This type of violence against women is closely related to other forms of violence.
According to Animus Association data, 44% of their clients — victims of trafficking
— grew up in families where domestic violence was common, while 26% of the
clients were victims of incest or sexual abuse when they were children.

On April 12, 2001 Bulgaria ratified the Palermo Protocol for preventing
suppressing and punishing trafficking in persons, especially women and children,
as part of the UN Convention against Transnational Organized Crime. The Protocol
is without doubt the most important international document which influenced Bul-
garian legislation. Prior to that, Bulgaria had ratified or joined a number of other
international instruments related to trafficking in persons, especially women and
children.

The development of international standards was followed by the development
of national legislation on trafficking in Bulgaria in the last few years. Although it

1 The Protocol has entered into force in September 2003.
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can be assessed as a positive process, it came with a big delay and could not prevent
the “boom” of trafficking in Eastern Europe from the mid-1990s until 2003. Espe-
cially in Bulgaria, these new measures came very late, after the development of the
phenomenon. Furthermore, the poor implementation of the law in 2005 rendered
the protection of the rights of the victims ineffective.

The ratification of the Palermo Protocol was followed by amendments to the
Penal Code in 20022 and by the adoption in 2003 of the Act on Combating
Trafficking in Human Beings. In addition to the amended definition of “organised
criminal group” — Article 93 (item 20) of the Penal Code, other amendments were
introduced in order to criminalise the different forms of trafficking and acts facili-
tating trafficking. Such acts are more severely punished and they comprise: rape
with the intent of inducement to subsequent acts of vice or prostitution (Art. 152,
para. 3, new item 4), inducement to commit an act of prostitution (amended Art.
155 PC) and abduction with the purpose of subjecting the person to acts of vice or
prostitution (Art. 156 — not amended).

New articles 159a, 159b and 159¢ apply when the crime has the attributes of
an international crime of trafficking. The main text of Art. 159a encompasses all
the elements of trafficking according to the Palermo Protocol. The very act of
trafficking, notwithstanding the consent of the victim, is punished. The qualified
form of the crime entails use of special means — use of force or misleading the
person, abduction, abuse of power, etc. The most severe sanction of five to fifteen
years of imprisonment is applied in cases of dangerous recidivism or when the crime
was committed following an order or a decision of an organised criminal group. We
note, however, that the punishments provided for trafficking are not strict enough
to discourage or deter organised crime. They are low compared to the pain and harm
suffered by the victims of trafficking.

In addition, the criminal procedure does not allow the victims to defend their
rights at the respective stages of the legal procedures against the perpetrators, as
required by the Protocol. According to the Criminal Procedure Code, the victim and
its legal representative are not a party in the investigation phase of the case and the
victim can appear as a private prosecutor and file a compensation claim only in the
judicial stage. These limitations deprive the victim, most often the woman, of her
right to participate in the legal proceedings and claim her interests and damages.
Furthermore, there is no reliable protection for the woman and both factors have a
dissuasive effect. Thus the majority of women refuse to appear in court and assume
the role of private prosecutor.

All this facilitates the task of the defendant/s/ and not many cases for
trafficking in women end with punishment corresponding to the severity of the
crime committed. According to the Act on Combating Trafficking in Human Beings,

2 SG No. 92/ 2002.
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the victims who collaborate with the investigation are placed under special protec-
tion. Under the conditions set by the criminal procedure, it is difficult to collaborate
since there is no effective protection of women's rights during the procedure.

The Act on Combating Trafficking in Human Beings3 has been in force since
1 January 2004. It regulates: 1. the powers, competencies and relations between the
state institutions on trafficking.; 2. the status and objectives of shelters, centres and
commissions established accordingly; 3. prevention measures; 4. measures to protect
women and children specifically. One of the main principles of the law is placing
the victims collaborating with the investigation under special protection. In addition,
a National Commission is established at the level of the Council of Ministers and
is chaired by a Deputy Prime Minister. One of its main tasks is to prepare annual
programmes for preventing and combating trafficking in human beings and for the
protection of its victims; these are submitted for approval by the Council of
Ministers.

Although it generally follows the Protocol requirements, the Act has several
shortcomings. There is no special section on the rights of the victims. The Chapter
“Protection and Support of Victims of Trafficking” is focused on administrative
measures and measures for protection only of the victims who decide to collaborate
with the investigation. There is no separate right to legal aid which would ensure
the fair representation of the victim's interests during the criminal proceeding.

In the chapter on prevention, the Act provides that the National Commission
will take measures for creating equal social and economic opportunities for the
vulnerable groups including through programmes inciting employers to hire indivi-
duals from vulnerable groups. As a measure of rehabilitation and inclusion, there
should be a provision in the Employment Promotion Act explicitly placing victims
of trafficking in the category of vulnerable groups. The National Commission has
a broad range of powers but is not functioning properly. More specifically, no
special budget was allocated for the shelters, centres and commissions, and also for
the prevention of trafficking in 2005.

Unfortunately, the law is not being implemented in practice, although one
year has passed since its enforcement. The special protection and support of victims
of trafficking is afforded only to those who collaborate with the investigation. This
is overemphasised in the law which places the majority of the victims in a less
favourable position during the criminal proceedings. The guarantees for protection
of witnesses provided by Art. 97a of the Criminal Procedure Code are not sufficient
for victims of trafficking. In addition, the period of one month within which the
victim has to decide whether to collaborate or not is insufficient for women who
had suffered such a severe trauma after trafficking. Protection of victims must not
be conditioned by any agreement to give evidence to or co-operate with the criminal

3 SG No. 46/2003

115



Regional Human Rights Report 2005

justice system and other authorities. Another gap in the law is the lack of mecha-
nisms guaranteeing the right to compensation of the victims of trafficking. It has to
be provided in collateral legislation.

And finally, no gender approach has been identified in the law. There are no
provisions on the explicit protection of women victims of trafficking. The very title
of the Act does not contain the expression “especially women and children” altho-
ugh the protection of trafficked women and children is mentioned in Art. 1 as part
of the subject of the law. Women are not mentioned as a specific group in the
chapter on the shelters or in the prevention strategies. Such strategies should be
long-term and must be reflected in poverty reduction and social development
strategies with specific reference to economic opportunities for women.

Based on the new Act, the following two Regulations were passed in 2004:
the Regulation on the Organisation and Activities of the National Commission for
Combating Trafficking in Human Beings and the Regulation on the Shelters and
Centres for Protection and Support of Victims of Trafficking in Persons. The centres
are created within the local commissions for combating trafficking in human beings
and the shelters are established by the National Commission at the proposal of the
local commissions or by physical and juridical persons which are registered in the
special National Commission's Registry. Neither Regulation was enacted in 2005.

Some law enforcement officers or other government authorities, including
local authorities and customs officials, allegedly facilitated human trafficking, alt-
hough there was no evidence of a pattern of official complicity. Officials often
accepted bribes to ignore trafficking,

In January the national anti-trafficking commission, the primary coordination
and policy-making body for trafficking issues, held its second meeting and formally
adopted a national anti-trafficking strategy. By the end of the year, however, the
commission had failed to meet regularly, appoint a functioning secretariat, or
establish the regional anti-trafficking commissions foreseen by the national strategy.
The witness protection legislation adopted in November 2004 had not been imple-
mented fully by the year's end, due to insufficient funding. Courts pronounced 34
verdicts for trafficking in persons in 2005.

The implementation of anti-trafficking legislation in 2005 can be assessed as
poor, in spite of its abundance and the very high government position of the
mechanisms for combating trafficking. The new structures introduced by the law
give NGOs broad opportunities to participate in the prevention of trafficking, in the
process of combating it and in the support and rehabilitation of the victims of
trafficking. Thus, NGOs can bring a stronger human rights approach to the fight
against trafficking in women in Bulgaria. Unfortunately, no consistent support has
been proposed by the government to date.
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11.3. Gender discrimination. — The selection and appointment of the mem-
bers and establishing the headquarters of the Anti-Discrimination Commission took
much too long; the Commission finally took its first steps at the end of last year,
nearly two years after the Anti-Discrimination Act had come into effect. This
inevitably raised legitimate concerns about neglect of the issue and necessitated the
speedy and effective implementation of a mechanism for the submission of com-
plaints to the Commission. There are now indications of a significant lack of court
practice in cases of gender-based discrimination and victims of such discrimination
are expected to take advantage of the accelerated procedure for complaining to the
Anti-Discrimination Commission, as provided by the law.

The first Gender Equality Action Plan was enacted in 2005 and it sets out
the concrete obligations of the ministries in this area. The Plan is implemented
within the framework of the National Council on Equal Opportunities for Women
and Men - a consultative body within the Council of Ministers. The work of the
Council is coordinated by the Ministry of Labour and Social Policy. Despite these
efforts, no substantial progress was made in establishing de facto gender equality
in Bulgaria. Therefore, the creation of an institutional mechanism to that effect is
crucial for ensuring protection of women's rights in all spheres of social life. At the
end of 2005, the government initiated the drafting of a new law on equal opportu-
nities; one of its key elements will be the establishment of such an institutional
mechanism for ensuring gender equality.

12. Social Rights

Bulgaria has ratified the main international instruments related to socio-eco-
nomic rights, including the International Covenant on Economic, Social and Cultural
Rights and the Revised European Social Charter. Notwithstanding, the many go-
vernments that ruled Bulgaria over the past 16 years have made considerable
sacrifices in the sphere of citizens' social and economic rights, in violation of the
international human rights commitments undertaken by Bulgaria.

The great majority of Bulgarian citizens have faced in fact a rather painful
transition. The state of social rights in Bulgaria in 2005 reflects the shortcomings
in the realisation of these rights that have accumulated over the years. The often
poorly implemented neo-liberal policies have led to substantial deterioration of the
social safety nets, have entrenched the impoverishment of large sections of the
population and for the most part, have failed to foster civil and social dialogue.
Despite the forthcoming accession, the government concluded another agreement
with the IMF /International Monetary Fund/, foreshadowing the macroeconomic
restrictions on a number of social and economic rights in Bulgaria for yet another
year. Less than a year before its full membership in the European Union (EU),
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Bulgaria needs stronger and more balanced economic and social policies, elaborated
and implemented in the framework of genuine civil participation.

12.1. Restructuring and Unemployment. — Though inevitable, the large-scale
economic restructuring and liberalisation of key sectors of the economy, such as
transportation, telecommunications, and the energy industry launched in the past 10
years have had a high social cost. At present, only half of the population is active
on the labour market (49.7 %) and economic effectiveness has decreased by seven
points over the last 10 years. Other negative trends include the unprecedented
expansion of the grey economy, and the relatively low investment rate in new
technologies. GDP growth in 2005 stood at 5.5%, far from the 8%-10% target.

12.2. Income Erosion. — Poverty cannot be measured only in terms of income:
it tends to express itself in inadequate standard of living, difficulty to satisfy basic
needs and limitations to living in dignity. Seventy percent of the population are still
unable to come to grips with the income erosion, which has had a negative effect
on work motivation and incentives to professional development. The insidious
entrenchment of poverty generates anxiety, aggression and negativism, which could
have particularly adverse effects on younger generations. Real income in Bulgaria
has continuously eroded as a result of the restrictive policies of all transition
governments.

In the 20012004 period, the average salary increased by 25.6%, while prices
increased as follows: telephone 40%, electricity 95%, heating 40%, medications
70%. According to the Confederation of Labour, in order to survive, one person
needs BGL 465 (USD 310) a month, yet at the end of 2004, the income of 447,000
Bulgarians ranged between BGL 120 and 150 (USD 80-100) per month. Data from
the National Statistical Institute of November 2005 shows that the total average
income per household was 431 BGN, while the total average expenses were 427
BGN, Compared to the end of 2004 the price levels rose by 6.45% and the average
annual inflation reached 5.0%.*

In 2005, the government decided to increase the minimum salary to up to
160 leva/ 80 EURO/, which is the only level of income guaranteed by the Consti-
tution. However, the International Covenant of Economic, Social and Cultural
Rights requires of the state to progressively guarantee a decent living standard for
its citizens, which a succession of Bulgarian governments have so far failed to
achieve.

12.3. Labour Market Insecurity. — By resorting to procedural tricks and
ineffective and unimplemented programmes, like the social scheme known as “From
Social Assistance to Employment”, the previous government managed to lower the
level of unemployment from 17.46% in January 2003 to 11.88% in November 2004.

4  See Early Warning System Bulgaria: Beyond the Facts http://www.earlywarning.bg/content.php?is-
sue=24&con=2471&PHPSESSID=e341744c37al8e3b8ebe65aactYabb8e (Accessed 16 August 2006).
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Employment created through such programmes, however, is rarely sustainable and
usually does not constitute “real” employment. Another employment deficit in
Bulgaria is often referred to as the syndrome of the “working poor”: workers who
do not receive their salaries on a regular basis and are insufficiently protected by
actual mechanisms for guaranteeing prompt payment of their wages. The remune-
ration that more than half of the employed population receives is clearly insufficient
to ensure a decent living. For example, in 2004, 57% of all employed workers paid
social security on a gross remuneration equal to BGL 240 (USD 160). This in turn
once again resulted in the phenomenon of the “working poor”, which was not
tackled by the previous government and so far has not been addressed by the present
government, despite its election campaign policy pledges. Another indicator of
increased insecurity in the labour market is the broadening of the age categories of
men and women at risk of not finding work. In 2001, women between 45 and 59
years of age and men between 55 and 63 were at risk of not finding employment,
in the last few years, the age range for both women and men has expanded even
further.

12.4. Deteriorating Social Safety Nets. — The deterioration of social standards
has resulted in the deterioration of demographic trends. The population of Bulgaria
is progressively decreasing. In the ten years following 1992, it decreased by 600,000
people. An additional drop in population of 700,000 inhabitants (9%) is expected
by 2010. According to the National Statistical Institute (NIS), in the course of 2005,
the population has declined by 42 299 persons or 0.5 % of the total population. The
decline was due to the consistently negative natural increase in the country, i.e. a
significantly greater number of deaths, compared to that of live births.> The average
life expectancy has also been decreasing: from 75.1 years in 1990 to 72.55 in 2005,
arguably a symptom of an ailing health care system. The main risk factors for the
deterioration of the health status of a considerable portion of the population are
poverty and marginalisation, unemployment, low average income levels, unhealthy
way of life, including unbalanced diet and/or unhealthy working conditions.

12.5. The Gender Dimensions of Poverty. — Poverty also has serious gender
implications. It tends to affect women to a greater extent and in a different way for
several reasons: working women are more affected by liberalisation, privatisation
and the greater flexibility of labour. It impacts on their job conditions and especially
on their salaries. There is an evident trend towards feminisation of certain sectors
of the economy, such as sections of the textile industry, often notorious for repro-
ducing the phenomenon of the “working poor” by systematically and flagrantly
violating women's labour rights.

The liberalisation of public services has affected both employed and unem-
ployed women, in particular women heading households. The increase in the num-

5 See National Statistical Institute: Population and Demographic Processes in 2005, Total population
http://www.nsi.bg/Population_e/Population_e.htm (Accessed 16 August 2006).
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ber of women-headed households, 65% of whom live in absolute poverty, is a
gender issue. Despite the Government's poverty alleviation strategies, poverty con-
tinues to affect women, more and more as they grow older. Poverty also affects the
large ethnic minorities of Turks, Bulgarian Muslims and Roma, once again women
even more so than men, where unemployment exceeds 50%. According to the
Women's Alliance for Development and the Agency for Social Analysis research
report, women over 50 are the group most at risk of poverty. About half of women
who live alone are poor. Psychological aspects of poverty, as well as its material
base, are important. In this regard, 45% of women above 50 perceive themselves
as poor, while two thirds of Roma women and 47% of Turkish women perceive
themselves as poor. At an individual level, this is expressed by feelings of margi-
nalisation and dependency.

12.6. Civil and Social Dialogue. — In this context, there has been a deficit of
civil and social dialogue, and a dose of political will to improve institutional
capacity is needed for this dialogue to take place. The Government seems to use
the concept of civil and social dialogue as a way to impose its policies unhindered,
rather than to develop a system for respecting trade unions and NGOs and take into
account the diverging opinions in civil society. Despite the Government's policy
pledges, the institutions for social dialogue and real negotiations under the format
of tripartite cooperation, which are regulated in the Labour Code, are still largely
disregarded. The National Council on Tripartite Cooperation, for instance, was
turned into a mere tool in the hands of the Ministry of Labour and Social Policy.

In this framework, issues such as income policy and remuneration are rarely
subjected to public discussion and debate, as they are generally perceived as subject
to negotiation with international financial institutions. Other issues that were taken
out of the tripartite dialogue were electricity and heating prices, communication
services and health care. Even institutions for social and civil dialogue like the
Social-Economic Council, which are more or less in place, do not function properly.

The recent national elections clearly demonstrated a will for change on the
part of voters, yet, the Bulgarian Parliament is dominated by the same political
forces that defined the development of the country during the past decade. Bulgaria
clearly needs stronger and more balanced economic and social policies, elaborated
and implemented in the framework of genuine civil and social dialogue. Given the
trends registered during the last years of transition, it seems unlikely that this
balance would be swiftly achieved.

120



Marta Vidakovi¢ Mukié
Croatian Helsinki Committee for Human Rights

HUMAN RIGHTS
IN THE REPUBLIC OF CROATIA IN 2005

I INTRODUCTION

Although a number of international organisations, such as the OSCE Mission
in Croatia in its Status Report 17 on Croatia's progress in meeting international
commitments of 10 November 2005 and the Human Rights Watch in its 2005
Annual Report, assessed that the state of human rights has improved in Croatia in
2005, such positive assessment cannot be made on the basis of the complaints
addressed to NGOs dealing with the protection of human rights, notably the Croatian
Helsinki Committee for Human Rights (CHC).

Human rights NGOs received more complaints over human rights violations
in 2005 than in 2004. The Croatian Helsinki Committee, for instance, received 20%
more complaints than in the previous year and after investigating them, established
that most were grounded.

Apart from the complaints, CHC draws its conclusion that the realisation of
human rights has deteriorated over 2004 also on the basis of the reviews of official
records and statistics on the situation in prisons and correctional facilities, court
backlogs, progress in addressing the housing needs of returnees — former holders of
tenancy rights they had lost because they had not resided in the apartments,
restrictions of rights pertaining to obligatory health insurance, threatening announ-
cements by the police minister regarding police conduct, et al.

Especially concerning were the increasing threats to social rights, especially
those pertaining to labour and to pension insurance. Unregistered labour is not
countered by efficient inspectorial supervision; on the contrary, tolerance of black
market labour actually encourages such labour. Moreover, the authorities are not
taking efficient measures against employers violating the Labour Act by preventing
their employees from taking their obligatory weekly days of rest (especially shop
owners) and not paying them for overtime and work on Sundays and holidays.

Apart from these human rights violations, the local elections in mid—2005
were followed by political trade-offs in mandates that resulted in a crisis in a number
of self-government units, wherefore the forming of some municipal and city coun-
cils and county assemblies took months. Some elected councillors joined other
parties as soon the political balance changed, thereby betraying the political will of
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the electorate. There was public talk of the threats and blackmails some councillors
were allegedly exposed to and the sums of money that had allegedly changed hands
in exchange for allegiance to a different party. Councillors from amongst the ranks
of national minorities were also involved in the alleged manipulations; they resigned
and the procedure of their replacement prescribed by the Local Election Act was
interpreted in different ways with the aim of altering the election results.

Moreover, data on representation of national minority members in specific
local self-government units were manipulated with either to avoid proportional
representation of a specific national minority in the local representative body or to
have fewer minority representatives in local government than there should be.

As many as 50 ethnically motivated crimes were recorded in 2005 although
official statistics show the police reported a much smaller number of such crimes.
Concern arises over the fact that the official instructions and procedures for resol-
ving such crimes after they are perpetrated are insufficient and superficially imple-
mented. Data published by media, especially the press, corroborate the need to
combat such crimes more robustly.

We cannot be satisfied with the state of media freedoms in 2005 either.
Attempts to exert stronger political pressure on print and electronic media in the
last quarter of 2005 warrant concern. Namely, the appointment of five Croatian TV
(HRT) Programme Council members, whose terms in office expired on 17 October,
considerably raised tensions in the Parliament and the media. Sharp criticism of both
the HRT Management Board and the Programme Council were voiced at the
Parliament plenary session in late October.

The MPs' criticism of the HRT Management Board and Programme Council
probably resulted in the restriction of editorial freedom on HRT. The management
punished two journalists, one by reducing his monthly salary by 10% and the other
by permanently suspending him from the position of co-editor of a political talk
show. Media experts maintain that these moves have undermined the balance
between freedom of information and media professionalism and responsibility.

Concentration of print media in the hands of one owner continued in 2005.
After the privatisation of the state newspaper Slobodna Dalmacija, the largest share
of the Croatian print media market is now owned by Europa Press Holding (EPH)
i.e. its partner WAZ, which can now restrict media freedoms and exert the greatest
influence on forming public opinion in the country.

Positive headway was also recorded in 2005. Pensioners finally got the chance
to collect the pension debt incurred by the implementation of the anti-Constitutional
Government Decree passed in 1993. Full cooperation with the ICTY was achieved and
the case of Mirko Norac and Rahim Ademi was ceded to Croatia. The ICTY ceded the
cases to Croatia after assessing that prerequisites for a fair trial in Croatian courts had
prevailed. Monitors of war crime and crimes against humanity trials noted headway in
the application of the principle of fair trial in the Croatian judiciary.
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II HUMAN RIGHTS IN LEGISLATION

1. Constitutional Provisions on Human Rights

The Constitution of the Republic of Croatia regulates human rights in detail
in a separate chapter (Protection of Human Rights and Fundamental Freedoms)
comprising 55 articles. Human rights guaranteed by the Constitution are systemati-
sed in two groups: 1) individual and political rights and freedoms, and 2) economic,
social and cultural rights. They comprise all classical rights and freedoms and most
second generation rights, including the right to a healthy life. The Republic of
Croatia is obliged to ensure conditions for a healthy environment, wherefore ever-
yone is bound within their powers and activity to devote special attention to the
protection of human health, nature and the environment. These provisions allow for
the protection of third generation rights.

Some of the fundamental human rights are listed in the general provisions of
the Constitution. These provisions (Arts. 14-20 of the Constitution) guarantee rights
and freedoms regulated by international instruments, notably the ICCPR, ICESCR
and the ECHR. Some of the rights are defined more broadly than in international
documents and the Constitution also guarantees the protection of specific rights not
protected by international conventions. Article 14, for instance, specifies that ever-
yone (i.e. not only citizens of Croatia) shall enjoy all rights and freedoms in the
Republic of Croatia regardless of race, colour, gender, language, religion, political
or other belief, national or social origin, property, birth, education, social status or
other characteristics. This Article also specifies that everyone is equal before the
law. Article 35 guarantees to both citizens of Croatia and foreigners respect for and
legal protection of their private and family life, dignity, reputation and honour.

To prevent excessive restrictions of fundamental rights and freedoms or their
abuse by authorities in specific circumstances, the Constitution sets out that they
may be restricted only by law and to ensure the protection of rights and freedoms
of other people, the legal order, public morals and health, and only to the extent
required by the exigencies of the situation (Art. 17). A decision to restrict the scope
of specific rights, even during a state of war or immediate threat to Croatia's
independence and unity or severe natural disasters, must be taken in a specific legal
procedure (two-thirds majority of all votes) in the Croatian Parliament, or, if the
Parliament cannot meet, such a decision may be reached only by the President of
the Republic. The restrictions must be proportionate to the exigencies of the situa-
tion and cannot result in inequality of citizens on grounds of race, colour, gender,
language, religion, national or social origin.

Constitutional provisions on the right to life, prohibition of torture, inhuman
or degrading treatment or punishment, legal definitions of penal offences and
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punishments, freedom of thought, conscience and religion cannot be suspended even
in case of immediate threat to the existence of the state.

Right of appeal of individual first-instance administrative and judicial deci-
sions is a constitutional right which may be excluded only exceptionally, in cases
envisaged by the law but only if other legal remedies are ensured. Individual
administrative decisions must be based on the law and the Constitution guarantees
judicial review of the lawfulness of such decisions.

The principle in Article 20 of the Constitution, under which anyone who
violates the Constitution's provisions on human rights and fundamental freedoms
shall be held personally responsible and may not be exculpated by invoking a
superior order, is of special relevance to the protection of human rights.

Constitutional provisions on individual and political rights comprise classical
rights and freedoms — right to life, inviolability of personal liberty and personality,
right to a fair trial, inviolability of home, freedom of thought and expression,
freedom of association, suffrage, and one obligation — military service. Abolition of
capital punishment arises from the guaranteed right to life in the Republic of Croatia
and death sentences cannot be imposed even in wartime.

The inviolability of man's personal liberty and personality is guaranteed by
the provision prohibiting the restriction or deprivation of anyone's freedom except
in cases provided by the law. Only the court may decide to restrict someone's
freedom or deprive him or her with liberty. i.e. deprive someone of his/her freedom;
anyone detained or accused of a crime has the right to be brought before a court in
the shortest possible term specified by the law and acquitted or convicted within
the statutory deadline.

Human integrity and dignity are protected by the prohibition of all forms of
maltreatment and medical or scientific experimentation without consent. The right
to a fair trial comprises adjudication in criminal and civil proceedings in indepen-
dent and impartial courts founded in accordance with the law and conducted within
a reasonable time. In Article 29, the Constitution guarantees that a suspect, accused
i.e. defendant will be informed of the nature of and reasons for the charges against
him or her and the evidence incriminating him/her within the shortest possible time
in detail and in a language s/he understands. The Constitution also guarantees they
will have adequate time and opportunity to prepare their defence, the right to a
defence counsel and free communication with the counsel, and that they shall be
informed thereof. A suspect, an accused i.e. defendant is entitled to defend himself
or with the assistance of a counsel of his own choice and has the right to free counsel
under legally prescribed conditions. If s/he is accessible to the court, s/he has the
right to be present at his trial and interrogate or have the prosecution witnesses
interrogated and to demand the presence and interrogation of the defence witnesses
under the same circumstances as the witnesses for the prosecution, and the right to
the free assistance of an interpreter if s’he does not understand the language used
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in court. The suspect, accused i.e. defendant may not be forced to confess his or
her guilt. Evidence obtained in an unlawful manner is inadmissible in court. Crimi-
nal proceedings may be launched only before a court of law and on the motion of
an authorised prosecutor. The provisions in Articles 29 and 31 of the Constitution
are in conformity with the ECHR and its Protocols 1, 2, 6, 7 and 11.

Article 31 of the Constitution sets out that no one shall be punished for an
act which had not been a punishable offence under national or international law at
the time of its commission. It also prohibits imposition of a heavier penalty than
was applicable at the time the act was committed and stipulates that if a law passed
after the commission of the offence envisages a milder penalty, a milder penalty
shall be imposed. No one may be tried anew or punished for an act which s/he had
already been finally acquitted of or convicted of in accordance with the law.
Circumstances and reasons allowing retrials are provided by the law, in accordance
with the Constitution and international agreements.

Provisions on the rights of suspects, accused and defendants are based on the
fundamental Constitutional principle in Article 28 that everyone is presumed inno-
cent and that no one may be presumed guilty of a crime until such guilt is
established by a final court verdict. The Constitution also prescribes in Article 25
that every detainee and prisoner must be treated humanely and his or her dignity
must be respected and that anyone unlawfully deprived of liberty or convicted has
the right to compensation and public apology in keeping with the law.

The inviolability of the home is a classical constitutional human right also
guaranteed by the Constitution of the Republic of Croatia. Article 34 of the Cons-
titution sets out that a home is inviolable and that the search of a home or other
premises may be ordered only by court, by a duly reasoned written warrant issued
in conformity with the law. The tenant or his representative shall have the right to
be present during the search, which must be conducted in the presence of two
witnesses. The Constitution also envisages an exception to the rule: in the event a
search is necessary to enforce an arrest warrant, apprehend the perpetrator of a crime
or prevent serious danger to the lives and health of people or property at a larger
scale. In such cases, the police may in keeping with the law enter a home or other
premises without a court warrant or the consent of the tenant and search the
premises in the absence of witnesses. However, the presence of two witnesses is
required during a warrantless search conducted if there are reasonable grounds to
believe that the search will produce evidence in the home of the perpetrator.

Privacy of written correspondence and other forms of communication is
guaranteed by the Constitution, except in cases specified by the law and pertaining
to the protection of the security of the Republic or the conduct of criminal proce-
edings. In Article 32, the Constitution guarantees the freedom of movement and
choice of residence to all persons lawfully present in the territory of the Republic
of Croatia. Every citizen of the Republic of Croatia has the right to leave Croatia
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at any time, settle temporarily or permanently abroad and return to Croatia at any
time. The right to free movement may be restricted by law only exceptionally, when
necessary to protect the legal order or health or the rights and freedoms of others.

The Constitution guarantees asylum to aliens and stateless persons unless they
are prosecuted for non-political crimes and activities in contravention of fundamen-
tal principles of international law. An alien legally staying in Croatia may be
expelled or extradited to another state only if a decision adopted in keeping with
an international treaty or law must be enforced.

The Constitution guarantees the freedom of thought and expression, which
comprises the freedom of the public information, freedom of speech and public
appearance and free establishment of all media institutions. The Constitution prohi-
bits censorship and guarantees journalists the right to freedom of reporting and
access to information. The Constitution grants the right of correction to those whose
constitutional or other legal rights were violated by public information.

The Constitution guarantees everyone the respect and legal protection of their
individual and family life, dignity, reputation and honour and the security and
confidentiality of personal data which may be collected, processed and used without
the consent of the individual only in circumstances specified by the law.

The Constitution also guarantees classical freedoms of conscience and reli-
gion and the free public manifesting of religion or other beliefs. The Constitution
departs from the principle that the church is separated from the state and specifies
that all religious communities are equal before the law and free to perform religious
rites, found and manage schools, educational and other institutions, social and
charity institutions in keeping with the law and stipulates that they shall enjoy the
protection and assistance of the state in their activity. In Article 42, the Constitution
guarantees everyone the right to free assembly and peaceful protest. Everyone is
guaranteed the right to free association to protect his or her interests or promote
his/her social, economic, political, national, cultural or other convictions and goals.
Citizens can for these purposes freely set up political parties, trade unions and other
organisations, join them and leave them. This right is restricted by the prohibition
of any violent threat to the democratic constitutional order, independence, unity and
territorial integrity of the Republic of Croatia.

Suffrage is defined as universal and equal and the Constitution prescribes that
all Croatian citizens over 18 are entitled to vote in keeping with the law. Voting is
secret and exercised at direct elections. Croatian citizens abroad at the time of
parliamentary and presidential elections may vote in the states they are currently in
or in another manner specified by the law.

The Constitution stipulates military service and that all able-bodied citizens
are duty bound to defend the Republic of Croatia. It does, however, allow those not
w