General Overview of War Crime Trials and Conclusions
During the period from 2011 to May 2013, four trials for war crimes or crimes against humanity were in process in Montenegro:
1) the trial for war crimes against POWs and civilians in the Morinj camp in 1991;
2) the trial for war crimes against the civilian population - refugees from Bosnia and Herzegovina, the so-called Deportation of Refugees case, in May 1992; 
3) the trial for crimes against the civilian population in Bukovica region in 1992 and 1993; and 
4) the trial for war crimes against the civilian population, refugees from Kosovo, at Kaluđerski laz in 1999.
Out of these four cases, only the trial for crimes committed in Bukovica area ended with a final judgment on 22 March 2012. The judgement acquitted all seven persons indicted for the crime.
By May 2013, i.e. four years after the beginning of the trial for crimes in Kaluđerski laz on 19 March 2009, the trial has not reached a stage at which a first-instance judgement would be rendered.
In the Morinj case, first-instance judgement was overturned two times and, at the time of the publication of this report, the trial before the first-instance court (the High Court in Podgorica) was under way for the third time. 
In the case Deportation of Refugees, the first-instance judgement was overturned, the retrial ended and a new acquitting judgement was rendered, against which the Supreme State Prosecutor and families of victims filed appeals. 

In Morinj case, four out of six defendants have been found guilty by a non-final judgement of the first-instance court, while two have been acquitted by a final judgement. In the Deportation of Refugees case, the court acquitted the defendants in both first-instance judgments.
In other words, not a single person in these cases has been convicted so far for a war crime by final judgment. Out of these four cases, one enforceable judgment has been rendered – in the Bukovica case, acquitting all the defendants, while in the Morinj case, only a part of the judgement became enforceable and acquitted the two defendants.
Therefore, the only persons who have ever been found guilty for a war crime committed on Montenegrin territory remain the five members of the Army of the Republic of Srpska, who were convicted for the murder of three members of the Klapuh family in Plužine, in July 1992.
 The judgment in this case was rendered in 1994
, and enforced ​​only on one defendant, while the other four were tried in absentia and in regard to them the judgement has not been enforced.

Out of the total of twenty two persons accused for war crimes in Montenegro in the last couple of years, four were found guilty by first-instance non-final judgements (in the Morinj case). The remaining 18 defendants have been acquitted, nine of which by final judgements, as stated - seven in the Bukovica case and two in the Morinj case.

The reasons why no one has been convicted for war crimes in Montenegro in recent years lie in failures of the State Prosecutor’s Office and competent courts to fully implement international humanitarian law that obliged and still obliges Montenegro.
Specifically, the reasons include the following: 
1) The defendants are directly accused for the commission of crimes. The State Prosecutor’s Office did not use in any indictment the institute of co-perpetration or aiding and abetting, as a form of responsibility of persons at middle to higher positions in the military, police or political hierarchy, nor did it treat such persons as organizers of criminal associations, although there were grounds for the use of these modes of responsibility. The failure of the Prosecutor’s Office is also in not implementing the institute of command responsibility, which involves a form of responsibility of the superiors, who knew or had reason to know about the crime and did nothing to prevent or punish it (a criminal offense by omission).
 The result of this approach of the Prosecutor’s Office is that no person who ranked high in the military, police or political hierarchy has been accused so far, and therefore none has been convicted for war crimes.
2) The High Court in Podgorica, as first-instance court, and the Appellate Court of Montenegro, as second-instance court, do not use their authority to examine potential forms of responsibility that are not present in the indictment. The court is not bound by the prosecutor's proposals regarding modes of responsibility
, and therefore it has the right to, for example, convict as an aider and abettor the person who has been indicted as a perpetrator. This kind of passivity of the High Court and the Appellate Court came to the forefront in the Morinj case. Also, the court refrains from legally classifying the facts it itself established, that clearly indicate the acts of committing an offense additional to the acts highlighted in the indictment (Deportation of Refugees case), or indicate the need for a different legal classification of the crime (Bukovica case, where the Appellate Court, having found no reason for a conviction of a crime against humanity, could have examined whether the defendants had committed a war crime against the civilian population, but it did not address the issue).

3) In relation to crimes committed within the armed conflict in Bosnia and Herzegovina, the High Court in Podgorica took a position (in the case Deportation) that a war crime may exist only if executed by members of armed forces of parties to the conflict or who were "in service" of such parties, and that, therefore, if the defendants in the case do not belong to any of these categories, they cannot be held responsible. This legal standard is arbitrary and not grounded in domestic or international law.
4) The Appellate Court gave its contribution to impunity by promoting unfounded stance (in the Bukovica case) that the crimes committed during the nineties cannot be prosecuted as crimes against humanity, because at the time of the offense there were no international legal acts ratified by SR Yugoslavia which would prohibit crimes against humanity. This attitude of the Appellate Court, supported by the Supreme Court of Montenegro, is unfounded, because it is sufficient that the illegality of crimes against humanity and elements of those crimes are established by the rules of customary international law, and these rules do not need to be codified in an "international act", or "regulation", as wrongly claimed by the Appellate Court.
 Unlike the Court, a Special Department for War Crimes of Bosnia and Herzegovina, which is, due to the involvement of the international community in the establishment and operation of the court, resilient to local political influence and is led in its operation primarily by legal considerations, has for years conducted trials and rendered judgments of conviction in cases that relate to crimes against humanity.

As a whole, courts in Montenegro, instead of interpreting humanitarian and criminal law in a manner that provides extensive protection of victims of war crimes - the direction in which international humanitarian and international criminal law is headed – appear to be trying to find a restrictive interpretation of domestic and international legal norms, in order to reduce the possibility of punishing members of Montenegrin police and former Yugoslav Army for war crimes for which they are accused. For example, the conditions required by the High Court in Podgorica for a crime to be classified as a war crime, which relate to the status of the perpetrator, are not required by the International Criminal Tribunal for the former Yugoslavia (ICTY) or the International Criminal Court, nor by the legislation or court practice in the region. Similarly, while the Court of BiH allows prosecution of crimes against humanity, the Appellate Court of Montenegro prevents this prosecution by limiting the term "customary international law", which prohibits crimes against humanity, and was applicable in FR Yugoslavia, to "international regulations" and "international acts", although in actuality, the customary law may exist outside of this framework. In its latest pronouncement on war crimes up to this point, in the Morinj case, the Appellate Court went so far in protecting the defendants, as to request from the High Court in Podgorica to explain in its retrial (third) why it considers that prisoners of war in camp Morinj can generally be put under the category of "military personnel who does not participate actively in hostilities", although this is obvious from their status of disarmed, detained prisoners!

Finally, none of the state participants involved in the prosecution of war crimes - the State Prosecution Office, the first-instance court, the second-instance court - resort to modes of responsibility on the side of defendants that would significantly increase the likelihood of their conviction (co-perpetration, aiding and abetting and criminal responsibility and punishment of the organizers of criminal associations and command responsibility).
Serious deficiencies on the part of the State Prosecutor’s Office are: extremely slow pace of investigations, the failure to initiate investigation against persons who occupied a high position in military, police or political hierarchy, and, failure to precisely qualify the offense that the accused is charged with. All investigations in the cases analysed in the report have been coerced by pressure from victims and the public, or by the State Attorney's Office of the Republic of Croatia in the Morinj case. This unwillingness to prosecute on its own initiative marked the course of investigations, which as a rule then resulted in incomplete indictments.

Transparency of the judiciary - the availability of information on war crimes
The Montenegrin State Prosecutor’s Office does not publish integral texts of war crime indictments on its website, in contrast to e.g. Office of the War Crimes Prosecutor of Serbia.

The High Court in Podgorica published some war crime judgments on its website, notably the first-instance judgment in the Deportation of Refugees case from March 2011.
 The first first-instance judgement in the Morinj case was originally available on the Court’s website, but was later removed. Other first-instance judgments in mentioned cases are not available on Court’s website. The High Court in Bijelo Polje did not publish the first-instance judgement in the Bukovica case by the middle of May 2013.

Detention of defendants
Unlike the usual practice of state prosecutors to propose detention when filing a motion for investigation and for much less serious offenses than war crimes, the Prosecutor’s Office has suggested detention in all trials for war crimes only after issuing the indictment – after the investigation is completed, because of the seriousness of the crime and the prescribed punishment. This lead to trials in absentia for almost half of the accused for deportation, as well as the indicted in the case Kaluđerski laz and one of the defendants in the Morinj case.
In Bukovica case, the accused were detained for about eight months; in Morinj case total of 21 months; in the Deportation of Refugees case, four persons arrested in Montenegro were detained for 27 months, while four who were subsequently arrested in Belgrade spent about four months in extradition detention. One defendant was not arrested. In the Kaluđerski laz case, detention was the longest, total of 36 months, and eight months before the trial commenced.

Dubrovnik case

By the end of April 2013, criminal proceedings against any person for war crimes committed during the attack of Dubrovnik (from 1 October 1991 to the end of June 1992)
 were not initiated in Montenegro, although the state officials have accepted responsibility for the damage caused by organized looting in which the citizens of Montenegro participated on the territory of the Republic of Croatia during the war actions in Dubrovnik.

For war crimes committed during the attack on Dubrovnik, the Hague Tribunal convicted only the former General of the Yugoslav National Army (YNA) Pavle Strugar
, and his subordinate Commander Miodrag Jokić
. The Tribunal found guilty the retired Admiral Milan Zec, but in 2002 he was acquitted
, while the First Class Captain of YNA Vladimir Kovacević – Rambo, who was also found guilty, was temporarily acquitted by the Tribunal in 2004 for medical treatment.
 The public often raises the question of command responsibility of Momir Bulatović, former President of the Presidency of Montenegro (December 1990 - December 1992), who had the competence by law to make decisions about the use of the Territorial Defence of Montenegro - the most massive component of the 2nd operational group of YNA made up of Montenegrin reservists mobilized in the attack on Dubrovnik. The question of possible criminal responsibility of some of Montenegrin police officers who took part in operations in Dubrovnik is also raised. 

County State's Attorney's Office from Dubrovnik has filed indictment an the end of 2009 against 10 officers of the former Yugoslav National Army (YNA) 
, who are charged, as media reported, for not trying to prevent the conduct of subordinate units, during the aggression on Dubrovnik in 1991 and 1992, which is against the Geneva Convention: shelling of residential areas; killing of civilians (116), imprisonment, torture and forcing civilians to flee; destruction of civil, cultural, religious and commercial properties, looting and burning.
  Defendants in Montenegro are Pavle Strugar and Radovan Komar. As the agreement on extradition of nationals, concluded between Croatia and Montenegro on 1 October 2010, does not include those accused of war crimes
 (as opposed to the extradition treaty with Serbia
), Strugar and Komar could possibly be tried for these crimes only in Montenegro.

Although it is well known that the so-called weekend warriors from Montenegro, especially from Nikšić, participated in the looting of civilian property and possibly other war crimes committed in Foča and elsewhere in eastern Bosnia and Herzegovina near the border with Montenegro in 1992-1993
, until December 201, no one was tried for these crimes in Montenegro.

At the meeting “”War for Peace - 20 years later”, one of the injured witnesses in the Morinj case Metodije Prkačin, accused the judge of the Appellate Court of Montenegro Milivoje Katnić that, as a KOS officer was the most responsible for looting and arson in Cavtat.
 Also, Prkačin said that on the battlefield, as a military police member, he saw the person for whom others claimed to be Vesna Medenica (he believes she is the President of the Supreme Court of Montenegro), that Lieutenant Colonel Ljubo Knežević, as a transporter entered the battlefield in Cavtat, he used human shields made of local population, and the Captains Gojko Duračić, who lives in Bar and Nemanja Kordolija, who also lives in Montenegro, they all know about who did what.
 Vesna Medenica, President of the Supreme Court of Montenegro has denied these claims, saying that at the time she worked as the basic state prosecutor, while the judge Milivoje Katnić denied that he is responsible for any crimes. According to information that Human Rights Action received from NGO Documenta from Croatia, Metodije Prkačin had a conversation with the Inspector of the Ministry of the Interior of Croatia, after the event. In the conversation, he presented his findings on the beatings in Cavtat, as well as the relevant documents and indicated to other witnesses.

� This excludes the crime in Štrpci, for which one person was tried in Montenegro, because it was committed outside Montenegrin territory and by persons who are not citizens of Montenegro (for a war crime against civilian population, the Higher Court in Bijelo Polje convicted to 15 years of prison Nebojša Ranisavljević, a citizen of the Republic of Serbia, who, along with other members of the group under the command of Milan Lukić, in Štrpci station, on the territory of Republic of Srpska in Bosnia and Herzegovina, kidnapped and then killed 19 people from a train on the railroad Belgrade-Bar, mostly Bosnians, Muslims, ten of which were from Montenegro, on 27 February 1993). 


� Judgement of the Supreme Court Kz. no. 114/94. 


� The trial was attended in 1993 by Vidoje Golubić, who was sentenced to eight months in prison for failing to report a crime. The other four were sentenced to twenty years in prison for brutal murder, but the Supreme Court later reversed this qualification of the lower court into the conviction for war crimes against the civilian population.


� Details about this institute in international humanitarian law and criminal codes of SFRY and FRY, see above, footnotes 2-4 and related text.


� In this regard, see Tihomir Vasiljević & Momčilo Grubač, Commentary of the Criminal Procedure Code (Belgrade, 1999), p. 546 (citing judgements of the Supreme Court of the Republic of Croatia SCC Kz. 3477/65. and 2477/55, and the decision of the Supreme Court of Vojvodina VSAVP Kz. 807/56); also Goran P. Ilić and others, Commentary of the Criminal Procedure Code (Belgrade, 2012), p. 868 (citing the judgement of the Supreme Court of the Republic of Serbia SCS Kzz. 20/02 of 12 November 2003).


� Article 369, p. 2, CPC MNE: “The court is not bound by the proposal of the prosecutor's legal qualification of the offense."


� Detailed legal arguments on this conclusion see below in the analysis of case Bukovica. 


� Judgement of the Appellate Court of Montenegro in case Kžs. br. 24/2012, 6 July 2012.


� See: � HYPERLINK "http://www.tuzilastvorz.org.rs/html_trz/optuznice_lat.htm" �http://www.tuzilastvorz.org.rs/html_trz/optuznice_lat.htm�


� Judgement available at: � HYPERLINK "http://sudovi.me/odluka_prikaz.php?id=623" �http://sudovi.me/odluka_prikaz.php?id=623�


� On 29 December 2009, the Supreme State Prosecutor’s Office of Montenegro announced that in addition to cases related to camp Morinj, other cases had not been initiated that relate to events in Dubrovnik area during 1991 and 1992, because the Prosecutor’s Office has not received criminal charges against Montenegrin citizens (response to request for information, Human Rights Action archive).


� Minister of Agriculture of the Republic of Montenegro, Milutin Simović, stated in 2005 that on the basis of the signed document, Montenegro will pay to the municipality Konavle 375,000 euros in compensation for 268 milking cows and a number of calves and bulls that were taken from a farm in Gruda during the war in 1991. The presidents of Croatia and Montenegro have confirmed that negotiations are underway about the property of the airport of Dubrovnik, which was looted during the war and taken to the airport of Tivat. According to the Croatian state authorities, during the war in 1991 - 1992 in actions of the YNA and Montenegrin reservists only in the narrow area of Dubrovnik, 336 large and small vessels were destroyed ("No one is to blame", Monitor, 20 August 2010).


� Pavle Strugar, a former general of YNA and Commander in Chief of the YNA attack on Dubrovnik (Commander of the 2nd operational group of the YNA), residing in Montenegro, surrendered to the ICTY in October 2001. Strugar was found guilty on 31 January 2005 on the basis of superior criminal responsibility for two of the six counts of violation of the rules or customs of war, sanctioned by the Geneva Convention in 1949, and Additional Protocols in 1977, as well as by the customary law, and punishable under the Statute of the Tribunal, for attacks on the civilian population, destruction or wilful damage made to institutions dedicated to religion, charity, education, arts and sciences, historic monuments and works of art and science. In the first-instance he was sentenced to 8 years in prison. In the appeals procedure, on 17 July 2008, based on the appeal of the Prosecution Office, Strugar was sentenced to seven and a half years in prison, reduced sentence from the original due to his poor health. He was acquitted on 20 February 2009 because of his age and poor health, having served two thirds of his sentence. (Case "Dubrovnik" no. IT-01-42, "Prosecutor v. Pavle Strugar": � HYPERLINK "http://www.un.org/icty/bhs/cases/strugar/judgements/050131/str-tj050131b.pdf" �http://www.un.org/icty/bhs/cases/strugar/judgements/050131/str-tj050131b.pdf�).


� Miodrag Jokić, Commander of the 9th Military Naval Sector of YNA and subordinate to Pavle Strugar, on the basis of an agreement with the Prosecutor’s Office of the Hague Tribunal, on 27 August 2003 he pleaded guilty to a violation of rules and customs of war on 6 counts of murder, cruel treatment, attacks on civilians, devastation, unlawful attacks on civilian objects and destruction or wilful damage done to civilian institutions. He was sentenced to 7 years in prison on 18 March 2004, and the judgment was confirmed on 30 August 2005. He served his sentence in Denmark until 3 September 2008 when he was released after serving two-thirds of the sentence (� HYPERLINK "http://www.icty.org/x/cases/miodrag_Jokić/acjug/bcs/050830.pdf" �http://www.icty.org/x/cases/miodrag_Jokić/acjug/bcs/050830.pdf�).


� “Milan Zec released of charges“, B92, 26 July 2002. (http://www.b92.net).


� Special Court in Belgrade in December 2007 dropped the charges against Vladimir Kovačević for war crimes against the civilian population of Dubrovnik, on the grounds that the defendant, due to illness, was unable to stand trial ("the Court in Belgrade rejected the charges against Rambo", Radio Free Europe, 5 December 2007  (� HYPERLINK "http://www.slobodnaevropa.org/content/article/765255.html" �http://www.slobodnaevropa.org/content/article/765255.html�).


� The documentary film "Attack on Dubrovnik: War for Peace" by Koča Pavlović, production company Obala 2004. The film shows the statement for TV by Milisav Marković, Deputy Minister of the Interior of the Government of Montenegro for the Office of Public Safety about military operations of Montenegrin police in Dubrovnik front, from October 1991. The Ministry of the Interior (MOI) was part of the government of the Prime Minister Milo Djukanović. MOI forces in Montenegro were mobilised to Dubrovnik upon the orders of the President of the Presidency, Momir Bulatović p. pov. no. 01-14 of 1 October 1991, on mobilization of a special police unit in strength of reinforced infantry unit, Titograd.


� General Jevrem Cokić (till 10 May 1992, Commander of the YNA 2nd operational group), General Mile Ružinovski (7-12 October 1991, Commander of the YNA 2nd operational group) General Pavle Strugar (from 13 October 1991, Commander of the YNA 2nd operational group) Vice Admiral Miodrag Jokić (Commander of the 9th military naval sector of YNA), Navy Captain/Navy Colonel Milan Zec (Chief of Staff of the 9th military naval sector of YNA), General Branko Stanković (Commander of the 2nd tactical group from the 2nd operational group of the YNA), Colonel Obrad Vičić (Commander of 472nd brigade of YNA) and Colonel Radovan Komar (Chief of Staff of the 472nd brigade of YNA). Two other YNA officers, I Class Captain Vladimir Kovacević (Commander of the 3rd battalion of the 472nd brigade of the YNA) and Lieutenant Commander/Naval Captain Zoran Gvozdenović (Commander of navy gunboats 403 of YNA Navy), are also accused by the indictment no. 46/09 for issuing direct orders for shelling "the historic old town of Dubrovnik, which as a whole is protected by UNESCO since 1979 and is a world heritage monument”, then the shelling of residential areas "bombing Cavtat, Župa Dubrovačka, Zaton, Trsteno, hotels Croatia, Belvedere, Plakir, Tirena and Minčeta”, “killing a number of civilians”.


� „Dubrovnik indictments“, Monitor, 7 May 2010.


� Law on Ratification of the Agreement between Montenegro and Croatia on Extradition (Official Gazette of Montenegro - International Treaties, no. 1/2011). A group of Montenegrin and Croatian non-governmental human rights organizations demanded on 15 September 2010 that the agreement between Montenegro and Croatia included persons accused of war crimes (see � HYPERLINK "http://www.hraction.org/?p=394" �http://www.hraction.org/?p=394�).


� Law on Ratification of the Agreement between Montenegro and Serbia on Extradiction (Official Gazette of Montenegro - International Treaties no. 4/09, no. 4/2011 - Agreement between Montenegro and Serbia on amendments to the Agreement between Montenegro and the Republic of Serbia on extradition signed in Belgrade on 30 October 2010).


� The last news about the process available to general public are from May 2010, when it was announced that the Prosecutor’s Office in Dubrovnik proposed detention and arrest warrants for all the defendants, and the County Court appointed lawyers to defendants ex officio and sent them the indictments with a note on the right to appeal. So far, four appeals were received against the charges brought by lawyers, one appeal filed by a defendant ("Dubrovnik indictments" Monitor, 7 May 2010).


� For example, the crimes mentioned by Deputy Minister of Human Rights, Sabahudin Delić in TV show Prism, TV Vijesti, 25 May 2011.


� President of the "Women Victims of War" association from Bosnia, Bakira Hasečić, on 11 March 2008 sent an open letter to the President of the Parliament of Montenegro Ranko Krivokapić, in which she expressed a willingness of "delegation of violated women and men, camp prisoners, tortured and beaten citizens and families of those killed to witness in the Parliament about the conduct and actions of Montenegrin reservists and very particularly about certain names i.e. perpetrators and acknowledgements where some of them are hiding in Montenegro (see "Official Montenegro must apologize", Republika, 12 March 2008). The public is not aware if the President of the Parliament replied to this letter, and whether the Prosecutor’s Office has taken any actions on this occasion.


� “Vesna Medenica as an officer at the Dubrovnik front?" portal Vijesti, 2 December 2011. Information available at: � HYPERLINK "http://www.vijesti.me/vijesti/vesna-medenica-kao-oficir-dubrovackom-ratistu-clanak-49849" �http://www.vijesti.me/vijesti/vesna-medenica-kao-oficir-dubrovackom-ratistu-clanak-49849�.


� Ibid.





