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PARLIAMENT OF MONTENEGRO

GOVERNMENT OF MONTENEGRO

DELEGATION OF THE EUROPEAN UNION TO MONTENEGRO
Podgorica, 29 July 2026
Subject:
Human Rights Action’s proposals for amendments to the Law on the National Security Agency (ANB)
Dear Sir/Madam,
I am writing to you regarding the forthcoming discussions on amendments to the Law on the National Security Agency.
We maintain our position that a thorough and comprehensive reform of the Law on the National Security Agency—and of the Agency itself—is necessary, and that ad hoc legislative amendments cannot adequately address this need. The model governing the operation and oversight of the ANB must be fundamentally redesigned to ensure effective democratic, parliamentary and judicial oversight, clearly defined powers, accountability and the protection of human rights.
Nevertheless, considering the present circumstances, we believe that the most urgent priority is to ensure at least a minimum degree of independent oversight of those Agency powers that interfere most extensively with the right to privacy of all citizens, as well as foreign nationals who fall within the scope of the ANB’s activities. It was precisely because of these provisions that we submitted an initiative to the Constitutional Court of Montenegro to institute proceedings for the review of their constitutionality.
We therefore propose that, without delay, at least the following provisions of the current Law on the National Security Agency be amended, as set out below.
Yours sincerely,
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Tea Gorjanc Prelević
PROPOSAL 1
ARTICLE 13:
State authorities, state administration bodies, local self-government bodies and local administration bodies, legal entities and other entities that maintain written and electronic records, registers and databases shall, at the request of the Agency, provide the requested data necessary for the performance of tasks within the Agency’s remit, or allow an authorised Agency officer who identifies themselves by presenting an official identification card to access such data by directly inspecting those records, registers and databases.
The authorised Agency officer shall prepare a report on any inspection of records, registers and databases carried out pursuant to paragraph 1 of this Article.
The authorities, legal entities and other entities referred to in paragraph 1 of this Article shall, at the Agency’s request, provide the Agency with electronic access to data contained in records, registers and databases maintained in electronic form.

The Agency shall access electronically the data contained in records, registers and databases maintained by state authorities, state administration bodies, local self-government bodies and local administration bodies, legal entities and other entities referred to in paragraph 1 of this Article, on the basis of a written agreement concluded with the head of the authority or the responsible person within the legal entity.

The agreement referred to in paragraph 4 of this Article shall be concluded after obtaining the prior opinion of the administrative authority responsible for the protection of classified information and the independent supervisory authority responsible for personal data protection (hereinafter: personal data).

The obligations referred to in paragraphs 1 and 3 of this Article shall also apply to legal entities and other entities that do not have their registered office in Montenegro, provided that the equipment used for processing personal data is located in Montenegro.

The Agency’s request for the provision of, or access to, data contained in records, registers and databases, as well as the report referred to in paragraph 2 of this Article, shall be assigned an appropriate classification level in accordance with the law governing classified information.

The authorities, legal entities and other entities referred to in paragraphs 1 and 3 of this Article shall keep records of the provision, inspection of and access to data. Such records shall contain information confirming that data were provided to the Agency, or that direct inspection or electronic access was carried out, as well as the date and time at which such inspection or access began and ended.

The Agency shall keep records of authorised Agency officers entitled to electronic access to data, the contents of which shall be determined by the Director of the Agency.

Proposed amendment:
Paragraph 3 of this Article shall be amended to read:

“Access to the data referred to in paragraph 1 of this Article may be obtained by the Agency only on the basis of a prior reasoned decision of the competent court, issued upon a reasoned written request by the Director of the Agency. The request shall state the reasons why access to the specific data is necessary for the performance of tasks within the Agency’s remit, as well as the scope of access and the period for which access is sought.”

In paragraph 4, the words:

“…on the basis of a written agreement concluded with the head of the authority or the responsible person within the legal entity”

shall be deleted.

They shall be replaced with the following words:

“on the basis of the court decision referred to in paragraph 5 of this Article, while the technical arrangements for exercising the access thus authorised shall be regulated by a written agreement concluded with the head of the authority or the responsible person within the legal entity”.

A new paragraph 5 shall be added after paragraph 4, reading as follows:

“The authorities, legal entities and other entities referred to in paragraph 1 of this Article shall, on the basis of a court decision, provide the Agency with electronic access to data contained in records, registers and databases maintained in electronic form.”

The subsequent paragraphs shall be renumbered accordingly, so that the current paragraphs 5, 6, 7, 8 and 9 shall become paragraphs 6, 7, 8, 9 and 10, respectively.
Explanation:

Article 40 of the Constitution of Montenegro guarantees the right to respect for private and family life, thereby imposing a constitutional obligation on the legislature to ensure that any interference with privacy is prescribed by law, necessary in a democratic society and accompanied by adequate safeguards, including effective oversight of the exercise of powers by executive authorities. In its concluding observations on Montenegro issued in April 2025, the United Nations Human Rights Committee expressly stated that the existing system of access to data without judicial authorisation was not compatible with Article 17 of the International Covenant on Civil and Political Rights
 and recommended the introduction of the necessary legal and procedural safeguards to prevent abuse, which the current legal framework fails to provide.

The same concerns were raised by the United Nations Special Rapporteur on the right to privacy, Ana Brian Nougrères, in communication OL MNE 1/2025 of 16 September 2025.
 She drew attention to the ANB’s broad powers to access data held by state authorities, local self-government bodies, legal entities and other entities without adequate judicial oversight, contrary to Montenegro’s international human rights obligations. She expressed concern about the absence of effective procedural standards and safeguards against arbitrariness and abuse, particularly the lack of a requirement for reasonable suspicion prior to accessing data, the inability of individuals to challenge the lawfulness of the interference and the absence of oversight by an independent and impartial body.
The Special Rapporteur recalled that international standards require any restriction of the right to privacy to be clearly prescribed by law, necessary and proportionate to a legitimate aim, and that secret surveillance measures must be subject to a system of authorisation, supervision and oversight by an independent body, primarily a court. She particularly emphasised that, in the context of intelligence activities, three levels of human rights protection must be ensured: judicial authorisation before the measure is implemented, an independent oversight mechanism and access to an effective legal remedy.
The existing legal framework is also incompatible with Article 8 of the European Convention on Human Rights. In its judgments in S. and Marper v. the United Kingdom (applications nos. 30562/04 and 30566/04, 4 December 2008, paragraph 103) and Grande Oriente d’Italia v. Italy (application no. 29550/17, 19 December 2024, paragraph 47), the European Court of Human Rights emphasised that measures interfering with privacy must be accompanied by adequate and effective safeguards against abuse, including oversight by an independent and impartial body. Given that the exercise of these powers by the ANB is subject only to subsequent review by the Special Inspector, who is not an independent and impartial body but a civil servant appointed by the executive branch, this minimum standard has not been met. It is therefore necessary to introduce independent oversight through prior judicial review.

PROPOSAL 2
Article 18
Where the data referred to in Article 8 of this Law cannot be obtained in the manner prescribed by Articles 12, 13, 14 and 17 of this Law, or where obtaining such data would cause disproportionate difficulties, the Director of the Agency shall issue a written order authorising the use of the means and methods referred to in Article 15, paragraph 1, item 2 of this Law.
The order authorising the use of the means and method referred to in Article 15, paragraph 1, item 2 of this Law shall contain information on the person, premises, vehicle or object to which the order relates, the duration of the measure, and the grounds justifying the use of that means and method.

The order referred to in paragraphs 1 and 2 of this Article shall be issued for a period of up to six months and may be extended for successive periods of six months until the purpose for which the use of the means and method was authorised has been achieved, provided that the total duration of their use shall not exceed 24 months.

Proposed amendment:

Article 18 shall be amended to read:

“Where the data referred to in Article 8 of this Law cannot be obtained in the manner prescribed by Articles 12, 13, 14 and 17 of this Law, or where obtaining such data would cause disproportionate difficulties, the Director of the Agency shall submit a reasoned proposal to the President of the Supreme Court of Montenegro, or to the judge acting as their substitute in accordance with the law, seeking a decision authorising the use of the means and methods referred to in Article 15, paragraph 1, item 2 of this Law.

The proposal referred to in paragraph 1 of this Article shall contain, in particular, the available information on the identity of the person concerned, the type of technical equipment to be used or the manner in which the measure is to be documented, the duration of the use of the means and method, and a statement of reasons justifying the use of surveillance and observation.

On the basis of the decision of the President of the Supreme Court of Montenegro, or the judge acting as their substitute in accordance with the law, the Director of the Agency shall issue a written order authorising the use of the means and method referred to in Article 15, paragraph 1, item 2 of this Law.

By way of exception to paragraph 3 of this Article, where there is a risk that delay could frustrate the purpose for which the use of the means and method referred to in Article 15, paragraph 1, item 2 of this Law is proposed, the President of the Supreme Court of Montenegro, or the judge acting as their substitute in accordance with the law, may orally authorise the use of that means and method. A written decision shall be issued within 12 hours of the oral authorisation.

In the case referred to in paragraph 4 of this Article, the Director of the Agency shall issue the order authorising the use of the means and method without delay and, immediately after their use has commenced, shall provide the President of the Supreme Court of Montenegro, or the judge acting as their substitute, with all the information required for the adoption of a written decision.

Where the written decision referred to in paragraph 4 of this Article is not issued within 12 hours of the oral authorisation, or where the oral authorisation is not confirmed by a written decision, the Agency shall immediately discontinue the use of the means and method and destroy the data collected and the documents on which such data have been recorded.

The Director of the Agency shall, without delay, submit the record of the destruction of the data and documents referred to in paragraph 6 of this Article to the President of the Supreme Court of Montenegro, or the judge acting as their substitute.

The collection of data through the use of the means and method referred to in Article 15, paragraph 1, item 2 of this Law shall be authorised for a period of up to three months and may be extended in accordance with paragraphs 1 and 3 of this Article until the purpose for which the use of that means and method was authorised has been achieved.”
Explanation:

The proposed amendment to Article 18 introduces a requirement for prior judicial review of the use of the means and methods referred to in Article 15, paragraph 1, item 2 of this Law, while also establishing a special procedure for situations in which a risk arising from delay could jeopardise the purpose of the measure.

Although the measures referred to in Article 18 are carried out in public spaces, their scope, intensity and potential duration allow for the systematic and detailed collection of information concerning individuals’ movements, conduct, contacts and patterns of life, thereby making it possible to create a comprehensive personal profile. Given their potential to interfere with private life, the use of these measures cannot be regarded as the ordinary collection of information in a public space, but constitutes an interference with the right to privacy that requires appropriate legal safeguards.

Under the previous legislative framework, prior judicial authorisation was required for the use of audio and video surveillance measures. However, the amendments to Article 18 removed that safeguard and entrusted decisions on the use of such measures exclusively to an executive authority. Such an arrangement reduces the level of legal protection and creates the possibility for measures to be applied without prior review by an independent and impartial body.
The proposed amendments establish a balance between the need for the Agency to act effectively in cases where measures must be undertaken urgently and the State’s obligation to ensure effective protection of the right to privacy. Under the ordinary procedure, the use of the measure is subject to a prior decision by the President of the Supreme Court of Montenegro, or the judge acting as their substitute. In exceptional situations involving a risk arising from delay, oral authorisation by the judge is permitted, subject to the obligation to issue a written decision within 12 hours. In this manner, the fundamental requirement of judicial review is preserved even in urgent circumstances, while preventing the urgency procedure from being used as a routine mechanism for circumventing prior judicial oversight.
This arrangement is consistent with Article 40 of the Constitution of Montenegro, Article 17 of the International Covenant on Civil and Political Rights and Article 8 of the European Convention on Human Rights, which require any interference with the right to private life to be prescribed by law, necessary in a democratic society and accompanied by appropriate safeguards against arbitrariness, including oversight by an independent and impartial body.
The need to strengthen these safeguards has also been highlighted by international monitoring mechanisms. In communication OL MNE 1/2025, the United Nations Special Rapporteur on the right to privacy expressed concern that the provisions of Article 18 could lead to a reduction in the level of legal protection and an increased risk of arbitrary action by the executive authorities without prior judicial oversight, which is inconsistent with international standards for the protection of the right to privacy.

The case law of the European Court of Human Rights confirms that surveillance measures carried out in public spaces may also constitute an interference with the right to private life. In Uzun v. Germany (application no. 35623/05, judgment of 2 December 2010, paragraph 52), the Court found that GPS surveillance amounted to an interference with private life, even though the individual’s activities took place in public. The Court specifically noted that modern surveillance methods make it possible to collect and combine large quantities of data capable of revealing detailed patterns of an individual’s behaviour. Audio and video surveillance constitute even more intrusive forms of interference, as they enable the collection of additional information concerning a person’s conduct, communications and personal characteristics.
In view of the above, the proposed amendment is intended to ensure that the use of the means and methods referred to in Article 18 is accompanied by adequate procedural safeguards, particularly prior judicial oversight, while preserving the possibility of urgent action in strictly justified cases. This would ensure that the domestic legal framework is aligned with constitutional and international standards for the protection of privacy, as well as with the requirements of proportionality and legal certainty.
PROPOSAL 3
Article 20
Where the data referred to in Article 8 of this Law cannot be obtained in the manner prescribed by Articles 12, 13 and 14, and Article 15, paragraph 1, items 1, 2, 3 and 5 of this Law, or where obtaining the data in that manner would entail a disproportionate risk or endanger human life or health, the Agency may, on the basis of a prior decision of the competent court, use the means and methods referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e, and items 5, 6 and 7 of this Law.
Proposed amendment:
After the words “Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e” shall be deleted.
Article 21
The surveillance referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e, and item 5 of this Law shall, upon a reasoned written proposal by the Director of the Agency and for each individual case, be authorised by a decision of the President of the Supreme Court of Montenegro, where there are grounds for suspicion that national security is threatened by:
1. Preparations for an armed attack against Montenegro;

2. Covert activities directed against the independence, sovereignty, territorial integrity, defence, security and constitutional order of Montenegro;

3. Covert activities, planning and preparations for carrying out domestic or international terrorist acts and other acts of violence against citizens, state authorities, state administration bodies and public officials in Montenegro or abroad;

4. Espionage or the disclosure of classified information;

5. Iintelligence, subversive or hybrid activities carried out by individuals, groups or organisations for the benefit of other states;

6. Organised criminal activity;

7. The undermining of Montenegro’s economic interests;

8. Activities directed against humanity and other interests protected under international law;

9. Cyberterrorism and cyberattacks organised or supported by other states, as well as other forms of threats to cybersecurity.
Where the President of the Supreme Court of Montenegro is absent or prevented from acting, the surveillance referred to in paragraph 1 of this Article shall be authorised by the judge acting as their substitute in accordance with the law.
The inspection or surveillance referred to in Article 15, paragraph 1, items 6 and 7 of this Law shall, upon a reasoned written proposal by the Director of the Agency and for each individual case, be authorised by a decision of a panel of judges of the Supreme Court of Montenegro, where there are grounds for suspicion that national security is threatened by the activities referred to in paragraph 1 of this Article.

The decision referred to in paragraphs 1 and 3 of this Article shall be issued no later than 48 hours after the proposal is submitted.

Where justified by urgency requiring the immediate commencement of the use of the means and methods referred to in paragraphs 1 and 3 of this Article, the Director of the Agency may issue an order authorising their commencement where any delay would frustrate the purpose for which their use is proposed.

In the case referred to in paragraph 5 of this Article, immediately upon the commencement of the use of the means and methods referred to in paragraphs 1 and 3 of this Article, the Director of the Agency shall submit a proposal to the President of the Supreme Court of Montenegro or to the panel of judges of the Supreme Court of Montenegro for the adoption of the decision referred to in paragraphs 1 and 3 of this Article.

Where the President of the Supreme Court of Montenegro, the judge acting as their substitute, or the panel of judges of the Supreme Court of Montenegro does not authorise the use of the means and methods referred to in paragraphs 1 and 3 of this Article within 48 hours of the commencement of their use, the Agency shall discontinue their use and destroy the data collected and the documents on which those data have been recorded.

The Director of the Agency shall submit the record of the destruction of the data and documents referred to in paragraph 7 of this Article to the President of the Supreme Court of Montenegro, the judge acting as their substitute, or the panel of judges of the Supreme Court of Montenegro.

Proposed amendment:
In paragraph 1 of this Article, after the words “The surveillance referred to in Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e” shall be deleted.
Paragraphs 5, 6, 7 and 8 shall be amended to read:
(5) Where there is a risk that delay could frustrate the purpose for which the use of the means and method referred to in paragraphs 1 and 3 of this Article is proposed, the President of the Supreme Court of Montenegro, or the judge acting as their substitute, may orally authorise the use of such means and method. Where the oral authorisation concerns the means and method referred to in paragraph 3 of this Article, the President of the Supreme Court of Montenegro, or the judge acting as their substitute, shall refer the case without delay to the panel of judges of the Supreme Court of Montenegro for a decision.
(6) The President of the Supreme Court of Montenegro, or the judge acting as their substitute, when deciding in accordance with paragraph 1 of this Article, or the panel of judges of the Supreme Court of Montenegro, when deciding in accordance with paragraph 3 of this Article, shall issue a written decision within 12 hours of the oral authorisation.
(7) Where the written decision is not issued within the period referred to in paragraph 6 of this Article, or where the oral authorisation is not confirmed, the Agency shall immediately discontinue the use of the means and method and destroy the data collected and the documents on which such data have been recorded.
(8) A record shall be drawn up of the destruction of the data and documents referred to in paragraph 7 of this Article, and the Director of the Agency shall submit it without delay to the President of the Supreme Court of Montenegro, the judge acting as their substitute, or the panel of judges of the Supreme Court of Montenegro.
Article 22
The proposal for surveillance of electronic communications and postal items referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e of this Law shall contain information on: the person subject to surveillance; the grounds justifying its application; the manner of application; its scope and duration; the electronic communication device and/or postal item or service; and the circumstances requiring the use of this form of data collection.

Where the Agency is unable to establish the identity of the person subject to surveillance, the proposal referred to in paragraph 1 of this Article may contain the available information concerning that person or relevant technical data.

The inspection of the information and communication systems of state authorities and state administration bodies referred to in Article 15, paragraph 1, item 5 of this Law shall be carried out in cooperation with the authority responsible for managing the information and communication network of the respective authority.

The order for the use of the means and method referred to in Article 15, paragraph 1, item 5 of this Law shall contain the information available to the Agency concerning the system to which the order relates, the duration of the measure and the grounds justifying the use of that means and method.

The proposal for the inspection of vehicles and objects referred to in Article 15, paragraph 1, item 6 of this Law shall contain information on: the vehicle or object to which the inspection relates; the manner, scope and duration of the inspection; the type of technical equipment to be used; and the circumstances requiring the use of this form of data collection.

The proposal for surveillance of the interior of buildings, enclosed spaces and objects referred to in Article 15, paragraph 1, item 7 of this Law shall contain information on: the person or persons, building, space or object to which the surveillance relates; the manner, scope and duration of the surveillance; the type of technical equipment to be used; and the circumstances requiring the use of this form of data collection.

The surveillance referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e, and the inspection and surveillance referred to in items 5, 6 and 7 of this Law may last for six months and, for important reasons, may be extended for successive periods of six months until the purpose for which such surveillance or inspection was authorised has been achieved, provided that its total duration shall not exceed 24 months.

An extension of the surveillance referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e, and the inspection referred to in item 3 of this Article shall be authorised by the President of the Supreme Court of Montenegro or, in the event of their absence or inability to act, by the judge acting as their substitute.

An extension of the inspection and surveillance referred to in Article 15, paragraph 1, items 6 and 7 of this Law shall be authorised by a panel of judges of the Supreme Court of Montenegro.

The surveillance referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e, the inspection referred to in item 5, and the inspection and surveillance referred to in items 6 and 7 of this Law shall be terminated immediately once the reasons for which they were conducted cease to exist. The Director of the Agency shall inform the President of the Supreme Court of Montenegro or the panel of judges of the Supreme Court of Montenegro thereof in writing.

Electronic communications operators and postal operators shall provide the Agency with the conditions necessary to carry out the surveillance referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e of this Law, as authorised by the President of the Supreme Court of Montenegro or the judge acting as their substitute.

Where, during the use of the means and methods referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e, and items 5, 6 and 7 of this Law, it is discovered that a person, group of persons or organisation in respect of whom authorisation has been granted by the Supreme Court in accordance with Article 21 of this Law and paragraphs 1 to 9 of this Article uses another means of communication, electronic or other address, or that communication takes place at another location or in another room, the Director of the Agency may issue a written order extending or narrowing the measure.

Proposed amendments:
In paragraph 1 of this Article, after the words “The proposal for surveillance of electronic communications and postal items referred to in Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e” shall be deleted.
In paragraph 7, after the words “The surveillance referred to in Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e” shall be deleted.
In paragraph 8, after the words “An extension of the surveillance referred to in Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e” shall be deleted.
In paragraph 10, after the words “The surveillance referred to in Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e” shall be deleted.
In paragraph 11, after the words “Electronic communications operators and postal operators shall provide the Agency with the conditions necessary to carry out the surveillance referred to in Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e of this Law” shall be deleted.
In paragraph 12, after the words “Where, during the use of the means and methods referred to in Article 15, paragraph 1, item 4”, the words “sub-items a, b, d and e” shall be deleted.
Article 23
Where the data referred to in Article 8 of this Law cannot be obtained in the manner prescribed by Articles 12, 13 and 14, and Article 15, paragraph 1, items 1, 2 and 3 of this Law, or where obtaining the data in that manner would entail a disproportionate risk or endanger human life or health, the Agency shall, in addition to the means and methods referred to in Article 15, paragraph 1, item 4, sub-items a, b, d and e, and items 5, 6 and 7 of this Law, use the means and method referred to in Article 15, paragraph 1, item 4, sub-item c of this Law.

The use of the means and method referred to in Article 15, paragraph 1, item 4, sub-item c of this Law shall be authorised by the Director of the Agency by means of a written act containing information on: the person subject to surveillance; the grounds justifying its application; the manner of application; its scope and duration; the electronic communication device and/or postal item or service; and the circumstances requiring the use of this form of data collection.

Where the Agency is unable to establish the identity of the person subject to surveillance, the written act referred to in paragraph 2 of this Article may contain the information available to the Agency concerning that person or relevant technical data.

The surveillance referred to in Article 15, paragraph 1, item 4, sub-item c may last for six months and may be extended for successive periods of six months until the purpose for which the surveillance was authorised has been achieved, provided that the total duration of such surveillance or inspection shall not exceed 24 months.

An extension of the surveillance referred to in Article 15, paragraph 1, item 4, sub-item c of this Law shall be authorised by the Director of the Agency by means of a reasoned written act.

The surveillance referred to in Article 15, paragraph 1, item 4, sub-item c of this Law shall be terminated immediately once the reasons for which it was conducted cease to exist, and the Director of the Agency shall issue a written act to that effect.

Electronic communications operators and postal operators shall provide the Agency with the conditions necessary to carry out the surveillance referred to in Article 15, paragraph 1, item 4, sub-item c of this Law, as authorised by the Director of the Agency in accordance with the law.
Proposed amendment:
Article 23 shall be deleted.
Explanation:
Article 23 of the Law allows the Agency to collect citizens’ location data through electronic communications without prior judicial authorisation, solely on the basis of approval by the Director of the ANB. Such a legal arrangement is directly contrary to the position taken by the Constitutional Court of Montenegro in Decision U-I No. 34/11 of 23 July 2014. It is therefore necessary to delete this Article and subject sub-item c of Article 15, paragraph 1, item 4 to the same legal regime as the remaining sub-items of that item.

Accordingly, the words “sub-items a, b, d and e” are to be deleted from Articles 20, 21 and 22, so that those Articles apply equally to all sub-items, including the collection of citizens’ location data.

In the above-mentioned decision, the Constitutional Court clearly established that electronic communications data—including information concerning who communicated, when, for how long, how frequently and from which locations—form an integral part of the right to privacy and enjoy protection under Article 42 of the Constitution. The Court accepted the standard developed by the European Court of Human Rights that so-called traffic data, including location data, constitute an integral part of communications protected by the right to privacy and may be interfered with only under strict conditions.

Proceeding from Article 42 of the Constitution, which guarantees the inviolability of the confidentiality of letters, telephone conversations and other means of communication, with derogations permitted solely on the basis of a court decision for the purposes of conducting criminal proceedings or for reasons of national security, the Constitutional Court took the clear position that only a court is authorised to approve measures interfering with the confidentiality of communications. On the basis of that position, the Court also repealed Article 257, paragraph 2 of the Criminal Procedure Code, which had allowed the police to access telephone records without a court decision.

Since location data form part of the privacy of communications, there is no constitutionally sustainable justification for requiring the police to obtain a court decision while allowing the ANB to access the same data solely on the basis of approval by the Director of the Agency. This places the ANB in a more favourable position than the police, even though the degree of interference with citizens’ constitutional right to privacy is the same. Such a legislative arrangement is inconsistent both with the principle of the rule of law and with the requirement that restrictions on fundamental rights be prescribed by law, necessary in a democratic society and subject to oversight by an independent and impartial body—primarily a court.

Furthermore, although Article 21 formally introduces prior judicial review, it does not provide sufficient constitutional and Convention-based safeguards against arbitrary interference with human rights, particularly the right to private life and the confidentiality of communications under Article 40 of the Constitution of Montenegro and Article 8 of the European Convention on Human Rights.

Particularly problematic is the authority granted to the Director of the Agency to approve secret surveillance measures independently in “urgent cases”, before a court decision has been issued. The Law does not define what constitutes an urgent case or specify the circumstances in which this exceptional power may be exercised. This creates scope for the arbitrary application of an exception that may become the rule, particularly given the closed nature of the procedure and the limited possibilities for subsequent review. The mere fact that a court subsequently decides within 48 hours does not constitute a sufficient safeguard where the Law does not clearly and precisely limit in advance the conditions under which this mechanism may be activated.

The proposed amendment abandons the model under which the executive authorities independently authorise the use of measures in urgent cases and introduces a solution under which, even where there is a risk arising from delay, prior authorisation must be granted by a court through an oral order issued by the President of the Supreme Court of Montenegro, or the judge acting as their substitute, subject to the obligation to issue a written decision within 12 hours. Where, under this Law, a panel of judges of the Supreme Court of Montenegro is competent to decide, the President of the Supreme Court, or the judge acting as their substitute, may orally authorise the use of the measure only in urgent cases, while the panel is required to decide within the prescribed period whether to confirm that order.

In this manner, a balance is established between the need for urgent action in situations where delay could jeopardise the purpose of the measure and the requirement for effective prior judicial review. At the same time, the proposed arrangement is aligned with the model established in Article 159, paragraph 4 of the Criminal Procedure Code, which, where there is a risk arising from delay, permits an oral order by the investigating judge, subject to its written confirmation within a short statutory period.

The proposed amendment further strengthens procedural safeguards against the arbitrary use of special means and methods, prevents the urgency procedure from becoming a routine means of circumventing prior judicial review, and contributes to aligning the Law with the standards of the European Court of Human Rights, according to which interference with the right to private life must be subject to effective, independent and timely judicial oversight.
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� Concluding observations on the second periodic report of Montenegro, Human Rights Committee, United Nations, Geneva, 7 May 2025, paras. 40–41:


40. ... However, the Committee is concerned about allegations of unlawful


surveillance ordered by a former director of the National Security Agency, and the inadequacy of the existing privacy


safeguards in the Law on the National Security Agency, noting that art. 8 of that law allows access to databases


held by legal persons, including banks and non-governmental organizations, without court authorization (art. 17).


� 41. The State Party should continue its efforts to raise awareness of data protection and privacy rights and expedite


the adoption of the draft law amending the Law on the National Security Agency, ensuring that it contains legal and


procedural safeguards to prevent the misuse of surveillance powers, in full compliance with the Covenant and


relevant international standards. 


� The Special Rapporteur’s letter is available at the following link: �HYPERLINK "https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=30330"�https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gId=30330�   


� Ibid.
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