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GOVERNMENT OF MONTENEGRO

TO: Mr. Dritan Abazović, President

CC: Mr. Marko Kovač, Minister of Justice

       Mr. Fatmir Gjeka, Minister of Human and Minority Rights

Podgorica, 6 July 2022
Dear Mr. Abazović,

The NGO ‘Action for Human Rights’ welcomes the Government’s decision to publish the its Internet presentation the harmonised working version of the “Basic Agreement between Montenegro and the Serbian Orthodox Church”.

Although you did not issue an invitation to a public debate concerning this document, we have familiarised ourselves with its content as it has already caused considerable protests.
In short, we believe that the text of the Agreement needs to be further harmonised with positive law, especially with regard to the extraterritorial status of the facilities of the religious community, and that it should be further specified and terminologically aligned with the Law on Freedom of Religion or Beliefs and the Legal Status of Religious Communities, i.e. the civil, that is, secular character of the state represented by the Government. Bearing in mind that the conclusion of the Agreement in this form could lead to the review of its constitutionality, as well as unnecessary social and political tensions, we believe that it would be reasonable to additionally improve the existing text.
Before we present our specific remarks, we would like to note that we bore in mind the fact that the Government of Montenegro is limited by the Constitution of Montenegro and applicable laws when concluding agreements with religious communities such as the Serbian Orthodox Church. The Constitution prescribes the civil, that is, secular character of the state, while the Law on Freedom of Religion or Beliefs and the Legal Status of Religious Communities stipulates that “certain issues of common interest for Montenegro and one or more religious communities may be regulated by an agreement concluded by the Government of Montenegro and the religious communities” (Article 10), whereby it is understood that these agreements cannot deviate from the laws of Montenegro, because the Government itself is not authorised to change them by way of any agreement without an action of the Assembly. In other words, agreements concluded by the Government with the Serbian Orthodox Church or any other religious community must be in full accordance with the applicable laws of Montenegro, taking into account the limitation from Article 11 paragraph 2 of the Constitution.

On the other hand, the Basic Agreement between Montenegro and the Holy See, i.e. the State of Vatican, has the character of an international treaty, was subsequently ratified by the Parliament of Montenegro and thus has legal force, so it could be used to deviate from the applicable laws.
Let us move on to the specific remarks concerning the text of the proposed Agreement.
(1) As already mentioned, the Law on Freedom of Religion authorises the Government to conclude “agreements” with religious communities, not “basic agreements”, as the agreement the Government intends to conclude with the Serbian Orthodox Church is called. The name “basic agreement” was used only when concluding an international agreement with the Holy See, that is, with the State of Vatican, which was subsequently ratified by the Parliament of Montenegro, while documents that were concluded with other religious communities in Montenegro were called “agreements”. For example, the Republic of Croatia also called the agreement with the Serbian Orthodox Church - which it concluded in 2002 - the “Agreement on Issues of Common Interest”, which name was in line with Croatia’s Law on the Legal Status of Religious Communities (Article 9). In that part, said Law is the same as the Montenegrin law and it would therefore be more appropriate to use the same name for the agreement concluded between Montenegro and the Serbian Orthodox Church.
(2) In the part of the Preamble,
 besides the provisions of international law, the Constitution of Montenegro and the legal principles, the Government of Montenegro referred, without authorisation, also to “canon law”. Canon law is church law, which is not binding on Montenegro, and which Montenegro is not authorised to refer to because it is the state of all citizens, including non-believers and believers who belong to different religious communities. By way of comparison, in the Basic Agreement concluded between Montenegro and the Holy See, Montenegro referred only to constitutional principles, while the Holy See referred to its documents of the Second Vatican Council and the canon law.
(3) Regarding the above, we point out that the terminology used in the Agreement is not in line with the character of a civil, secular state in whose name the agreement is being concluded, and that it is not harmonised with the Law on Freedom of Religion or Beliefs and the Legal Status of Religious Communities. Religious expressions such as “freedom to carry out the apostolic evangelical mission”, “since the times of the apostles”, “ordination” (hirotonija), “pastoral care”, etc. are not recognised by the legal order of Montenegro, and citizens who are not believers of the Serbian Orthodox Church are not obliged to understand or use them. Although this probably constituted an expression of respect for the religious community, the terminology of the agreement concluded by a civil, secular state has to be adapted to the secular, legal terminology, i.e. that which was used in the aforementioned Law on Freedom of Religion or Beliefs and the Legal Status of Religious Communities, which, instead of e.g. “pastoral care” uses the term “religious spiritual care”, and so on. A good example is also the agreement concluded by the Republic of Croatia with the Serbian Orthodox Church, where the term “appointment” was used instead of the term “ordination” (hirotonija), etc.
(4) The provision of Article 2, which allows the Serbian Orthodox Church to exercise “public law powers” in Montenegro in accordance with the Orthodox canon law and the Constitution of the Serbian Orthodox Church, causes concern, as the text does not specify what these “public law powers” are. The Law on Freedom of Religion or Beliefs and the Legal Status of Religious Communities does not grant religious communities the right to exercise public powers. Agreements with other religious communities in Montenegro do not provide for the public powers of said communities.
(5) Contracting a special, extraterritorial status for the facilities owned by the Serbian Orthodox Church in the provision of Article 7 paragraph 6, which stipulates that state authorities “cannot undertake any security measures without the prior approval of the competent church authorities in the facilities and spaces referred to in paragraph 3 of that Article, except in cases where urgent reasons for the protection of human life and health so require”, is disputable. It is unclear what is meant by “security measures” - does this also refer to deprivation of liberty by an order of the state prosecutor or the court? In any case, we are not aware that such an exception is allowed by any applicable law, e.g. the Law on Internal Affairs, the Criminal Procedure Code or the Law on National Security, or any ratified international treaty. If we are right, then the Government is not authorised to grant such a concession to the Serbian Orthodox Church. In other words, this provision is null and void.
It is true that the same provision was contained in the agreement concluded with the Holy See. However, the Basic Agreement with the Holy See was an international agreement, concluded with another country and subsequently ratified, which means that it was confirmed by the Parliament of Montenegro, which raised the provisions of said agreement to the level of a law, i.e. lex specialis. However, the Law on Freedom of Religion or Beliefs and the Legal Status of Religious Communities does not provide for the ratification of Government agreements with religious communities, so agreements such as this one (with the Serbian Orthodox Church) must remain strictly within the existing legal framework. It has been agreed with the Islamic and the Jewish communities that their competent religious authorities will be “notified” beforehand, not that they will be asked for prior “approval” before taking security measures. However, even the above mentioned “prior notification” of religious communities is not prescribed by any law, and can threaten the application of the law and the rights of others; we therefore believe that not even the previous Government was competent to agree to such a concession, because it was not authorised to derogate from the law. In other words, we consider such provisions, in those other agreements, to be null and void. We also point out that the agreement concluded between the Republic of Croatia and the Serbian Orthodox Church does not include such a provision at all.
(6) The proposed Agreement with the Serbian Orthodox Church, as well as the agreements that previous governments had concluded with religious communities, contains redundant provisions, which create legal uncertainty because they deviate from the text of applicable regulations by presenting them in an incomplete fashion.
(6.1) It is unclear why it is necessary to envisage the provision that prescribes the following: “The secret of confession is completely and always inviolable” (Article 9). The Basic Agreement concluded between Montenegro and the Holy See contains the same provision, while e.g. the agreement between Croatia and the Serbian Orthodox Church does not. If the aim of this provision is to protect the secrecy of confession and prohibit priests from testifying before the court, and to prevent the disclosure of confessions entrusted to the priests by believers through that rite, it is not necessary, because such a provision already exists in the Criminal Procedure Code of Montenegro, in Article 108 paragraph 1, item 3. A religious confessor is a person who cannot be questioned in the capacity of a witness because his testimony would violate the duty of professional secrecy. However, we take the opportunity to point out here that the Criminal Code of Montenegro provides for a criminal offence of ‘failure to report the preparation of a criminal offence’ (Article 385),
 which also applies to a religious confessor, that is, to the information he had obtained during confession. Namely, the legislator did not expressly exempt a religious confessor from the application of this provision, as it did e.g. in the case of the criminal offence of ‘failure to report a criminal offence and its perpetrator’ (see Article 386, Paragraph 3 of the Criminal Code of Montenegro).
 Therefore, it should be borne in mind that, with this agreement, the Government cannot exempt religious officials of the Serbian Orthodox Church from the application of Article 385 of the Criminal Code of Montenegro.

(6.2) It is also unclear why Article 7, paragraph 4 stipulates the obligation of the state to register, in accordance with its own legal order, all unregistered immovable property owned by the Metropolitanate of Littoral Montenegro, the Eparchy of Budimlje-Nikšić, the Eparchy of Mileševa, the Eparchy of Zahum-Herzegovina and the religious-legal entities to which they belong. This provision seems redundant as well, because this issue is already regulated by the legal order of Montenegro, concerning all natural and legal persons and all religious communities.
(6.3) The purpose of the provision contained in Article 16 of the Agreement,  stipulating that the state guarantees the right of parents and guardians to provide their children with religious education in accordance with their own beliefs, is not clear because it already exists in the Law on Freedom of Religion or Beliefs and the Legal Status of Religious Communities. It even exists in a fuller version, as that Law prescribes that the participation of minors in religious instruction, in addition to the consent of parents or guardians, also requires the consent of a child if the child is older than 12 years (Article 51 paragraph 2).  Also, the Agreement stipulates that Orthodox religious teaching in public schools “may be regulated” in accordance with the legal order of the state. Public education in the public institutions of Montenegro is of a secular character and religious activity in schools is not allowed, except in the secondary schools that are licensed as secondary religious schools. It is debatable why it is now necessary to additionally regulate these issues by way of an agreement, considering they are already regulated by law in a much more precise way.
(6.4) Finally, the content of the Preamble, which states that “the Christian Church has been present in the territory of Montenegro since the times of the apostles and its continuity...” is also redundant, because it mentions the “Christian Church”, which is not a party to the agreement. Such a provision is not contained, for example, in the agreement that Croatia has concluded with the Serbian Orthodox Church.
Our intention was to quickly contribute to the consideration of the provisions of the working version of the Agreement, in light of the legal order of Montenegro and in the general interest of respecting the Constitution and the civil and democratic character of Montenegro as a country that respects the human rights of all who live in it.
On behalf of the Action for Human Rights, I thank you for your attention.  
Kind regards,
___________________________________________

Tea Gorjanc Prelević
Executive Director of the NGO 'Human Rights Action' 
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� � HYPERLINK "https://wapi.gov.me/download/16087788-dc89-41f0-a73b-2cc3fbbc224f?version=1.0" �https://wapi.gov.me/download/16087788-dc89-41f0-a73b-2cc3fbbc224f?version=1.0�





� The legislative power shall be exercised by the Parliament, the executive power by the Government and the judicial by courts. The power is limited by the Constitution and the law. 


� Referring to international law and the Constitution of Montenegro, guaranteed freedom of religion and the principle of separation of state and Church, to Orthodox canon law, the Constitution of the Serbian Orthodox Church (hereinafter: the Constitution of the SOC) and the church organisation since the establishment of the Archbishopric of Žiča, the Patriarchate of Peć, i.e. the Serbian Orthodox Church...





�� HYPERLINK "https://www.paragraf.me/propisi-crnegore/krivicni-zakonik-crne-gore.html" �� Criminal Code of Montenegro (“Official Gazette of the Republic of Montenegro”, nos. 70/2003, 13/2004 – corrigenda, and 47/2006, and “Official Gazette of the Montenegro”, nos. 40/2008, 25/2010, 32/2011, 64/2011 – other law, 40/2013, 56/2013 - corrigenda, 14/2015, 42/2015, 58/2015 – other law, 44/2017, 49/2018 i 3/2020), Article 385: 


(1) Anyone who has information that preparation is underway for commission of a criminal offence punishable under law by an imprisonment sentence of five years or more, but fails to report it when such an offence could have still been prevented, and the offence is attempted or committed, shall be punished by a fine or imprisonment not exceeding one year.


(2) For failure to report the preparation of a criminal offence punishable under law by a long prison sentence of forty years, the offender shall be punished by an imprisonment sentence of three months to three years.


(3) Persons to whom the offender is a spouse, a partner in a durable customary marriage, direct blood relative, brother or sister, adoptive parent or adopted child, as well as a spouse of one of the above mentioned persons, or a person living with one of such persons in a durable customary marriage shall not be punished for an offence referred to in paragraph 1 of this Article.


� Criminal Code of Montenegro (“Official Gazette of the Republic of Montenegro”, nos. 70/2003, 13/2004 – corrigenda, and 47/2006, and “Official Gazette of the Montenegro”, nos. 40/2008, 25/2010, 32/2011, 64/2011 – other law, 40/2013, 56/2013 - corrigenda, 14/2015, 42/2015, 58/2015 – other law, 44/2017, 49/2018 and 3/2020), Article 386:


(1) Anyone who knows that a person has committed a criminal offence punishable under law by a prison sentence of forty years or who knows that such a criminal offence has been committed but fails to report it before such a criminal offence and offender are detected, shall be punished by an imprisonment not exceeding two years.


(2) The sentence referred to in paragraph 1 of this Article shall also be imposed on an official or responsible person who knowingly fails to report the crime s/he has been informed about in the performance of his/her official duty, if it is a criminal offence punishable under law by imprisonment of five years or more.


(3) For failure to report a crime or offender referred to in paragraphs 1 and 2 of this Article, exempted from sentence shall be persons to whom the offender is a spouse or a partner in a durable customary marriage, direct blood relative, brother or sister, adoptive parent or adopted child, as well as a spouse to one of the above mentioned persons or a person living with one of such persons in a durable customary marriage, as well as a defence counsel, doctor or religious confessor of the offender.
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